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I. Background 

 Series of high profile explosions, esp. West 
Fertilizer 
 In August 2013, President issued Executive Order 13650 

directing OSHA, EPA and DHS to improve safety and security in 
chemical industry. 

 In December 2013, OSHA published a Request for Information 
asking for data on fourteen potential changes to its PSM 
standard. 
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I. Background (cont.) 

 In May 2014, EPA, OSHA and DHS issued a 
report to President recommending,  
inter alia, 
 Modernize PSM and RMP 

 Promote safer technology and alternatives 

 Develop guidelines on best practices for process safety 

 Work with Congress to increase OSHA’s monetary and criminal 
penalties 
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Modernization of the PSM Standard 

 The Federal Action Plan recommends the following 
modernizations of OSHA’s PSM Standard: 
 Revise the current interpretation of retail facilities to more 

accurately reflect the original intent of the exemption as 
expressed in the PSM Preamble.  

 Revise the current interpretation of chemical concentrations 
covered by OSHA’s PSM standard to more clearly describe 
what is covered and align with better established practices. 

 OSHA recommends initiating the Small Business 
Regulatory Enforcement Fairness Act (SBREFA) 
review, in order to solicit small business views on 
modernizing the PSM Standard. 
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Modernization of the PSM Standard 

 Based on information collected from the OSHA RFI 
and the EO Section 6 Options document, the PSM 
rulemaking will consider the following revisions 
(among others): 
 Clarifying the PSM Standard to incorporate lessons learned 

from enforcement, incident investigation, and 
advancements in industry practices, root cause analysis, 
process safety metrics, enhanced employee involvement, 
third-party audits, and emergency response practices.  

 Addressing ammonium nitrate hazards through one or both of 
the following options:  
– Covering reactive chemical hazards under the PSM. 

– Adding ammonium nitrate specifically to the PSM Appendix A highly 
hazardous chemicals list. 
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Modernization of the PSM Standard (cont.) 

 Adding substances or classes of substances to the PSM 
Appendix A List of Highly Hazardous Chemicals and providing 
more expedient methods for future updates.  

 Expanding coverage and requirements for reactive chemical 
hazards, which have resulted in many incidents.  

 Covering oil and gas drilling and servicing operations that 
currently are exempt from PSM coverage.  

 Continuing harmonization with EPA’s RMP regulation.  

 Requiring analysis of safer technology and alternatives.  

 Requiring coordination between chemical facilities and 
emergency responders to ensure that emergency responders 
know how to use chemical information to safely respond to 
accidental releases, possibly including exercises and drills. 
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II. Overview of EPA’s RFI 

 On August 1, 2014, EPA issued its RFI concerning its RMP Rule. 

 Purpose:  Gather data, facts, costs and benefits to modernize 
the RMP Rule to reduce and prevent incidents 

 Same format as OSHA’s RFI:  Discussion of concerns then 
questions 

 19 potential modifications to the RMP Rule 
 7 potential modifications which overlap with OSHA’s RFI 

 12 new potential modifications 

 Approximately 400 questions 

 Published in the Federal Register on July 31, 2014 

 Comments were due on October 29, 2014 
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III.  Industry’s General Concerns with the RFI 
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 No evidence/data that RMP regulation is deficient 

 No evidence/data that EPA’s potential changes will result in improving process 
safety 

 RMP Rule works best as a performance rule and many of the proposals are 
“command and control” regulations. 

– Redundant Power Supply 

– Emergency Flares 

– Automatic Detection Equipment 

– Buffer Zones 

 EPA regulates public health and the environment and some of the RFI 
proposals intrude into OSHA’s exclusive jurisdiction. 

– Occupancy Criteria 

– Contractor Safety 

– Job Hazard Analysis 

– Stop Work Authority 

 EPA is ignoring that many industries have excellent safety and using the 
misconduct of a few bad actions to force changes by all. 



IV.  EPA’s Seven Topics Which Overlap with OSHA’s RFI  
1. Update the List of Regulated Substances 

 EPA is requesting information on whether the Agency should 
modify the list of regulated substances by: 

 Adding other toxic or flammable substances 

 Adding high and/or low explosives 

 Adding ammonium nitrate 

 Adding reactive substances and reactivity hazards 

 Adding other categories of substances 

 Removing certain substances from the list or raising their TQ 

 Lowering the TQ for substances currently on the list 
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IV.  EPA’s Seven Topics Which Overlap with OSHA’s RFI Updating 
the List of RMP Covered Chemicals 
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 In the RFI, EPA is soliciting comments on what other chemicals 
should be added: 
 EPA is considering adding organic peroxides, oxidizers, combustible dusts, 

flammable solids, or other materials. 

 
 INDUSTRY CONCERNS 

 Complex set of variables for each dust to determine if combustible 
– Specific Dust  −  Explosiveability Index 
– Physical Form  −  Maximum unvented Explosion Pressure 
– Particle Size  −  Minimum Ignition Energy 

 No evidence of offsite consequences from dust explosions 
 Petroleum Coke Dust is very different than grain dusts 
 No explosions of coke dust in refining industry 



IV.  EPA’s Seven Topics Which Overlap with OSHA’s RFI Updating 
the List of RMP Covered Chemicals (cont.) 

 OSHA Standards already address two elements  
of the Explosion Pentagon: 

– Fuel    −   Ignition Source 
– Oxygen   −   Dispersion/concentration 
– Confinement 

 OSHA standards address housekeeping  
and control of ignition sources. 
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IV. EPA’s Seven Topics Which Overlap with OSHA’s RFI 
Reactivity Hazards 

 In the original RMP List Rule EPA attempted to evaluate the 
hazards associated with reactive substances and develop an 
adequate technical basis to determine potential effects on the 
community.  

 One difficulty is that it is not feasible for national listing 
decisions to take into account process- and site-specific 
factors, which can vary widely.  Hence, this was dropped from 
the RMP List Rule at the time.   

 In 2004, New Jersey’s Toxic Catastrophe Prevention Act (TCPA) 
regulations were amended to include a wide list of such 
chemicals and associated functional groups based on their 
properties (e.g., heat of reaction) and other factors, including 
the use of mixture groups of various reactive materials.  The 
RFI specifically refers to New Jersey’s TCPA experience in this 
area.  
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IV. EPA’s Seven Topics Which Overlap with OSHA’s RFI 
Reactivity Hazards 

 In 2010, the NFPA published the first edition of its Hazardous 
Materials Code (NFPA 400). NFPA 400 was subsequently 
updated in 2012. 

 NFPA 400 specifies storage, use, and handling requirements for 
various categories of hazardous materials, including unstable 
(reactive) solids and liquids, water reactive solids and liquids, 
and others. EPA could adopt similar requirements as the basis 
for reactive hazards regulations. 

 EPA is considering including reactive chemicals on the RMP list 
and is seeking information on potential approaches to 
addressing reactive hazards, including the approach used in 
the TCPA, application of the requirements contained in NFPA 
400, or others. 
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IV. EPA’s Seven Topics Which Overlap with OSHA’s RFI 
Reactivity Hazards (cont.) 

 INDUSTRY’S CONCERNS 

 Reactivity is chemical and process specific: hence very complex. 
 All chemicals are reactive. 
 TCPA’s two lists do not solve the issue of identifying reactives in 

a specific process. 
 NFPA 400 is limited in chemicals and applications. 
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IV.  EPA’s Seven Topics Which Overlap with OSHA’s RFI  
2.  Additional Risk Management Program Elements 

 CCPS’s Risk Based Process 

 Measurement and Metrics 

 Management Review and Continuous Improvement 

 Process Safety Competency 

 Conduct of Operations 

 Process Safety Culture 

 Safety and Environmental Enforcement Systems (SEMS II) 

 Stop Work Authority 

 Ultimate Work Authority 

 Job Safety Analysis 
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 Consideration of Management System Elements 
currently contained within the RMP Regulations 
 Contractor Safety Practices 

 PHA’s 

– Additional failure scenarios (natural disasters, corrosion, 
vehicle collisions) 

– Specify requirements for revalidations 

– Frequency (more often and/or event-based) 

 PSSR 

– Clear definition of “modifications” 
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IV.  EPA’s Seven Topics Which Overlap with OSHA’s RFI  
2.  Additional Risk Management Program Elements 



IV.  EPA’s Seven Topics Which Overlap with OSHA’s RFI  
2.  Additional Risk Management Program Elements (cont.) 

 INDUSTRY’S CONCERNS 
 Many of these elements fall within OSHA’s exclusive jurisdiction 

 Management systems are a function of execution (no magic system) 

 29 C.F.R. § 1977.12(b)(2) – Right to refuse dangerous work 

 Contractor Safety 

– Good pre-qualification programs 

– OSHA standards address safety concerns 

– OSHA’s multi-employer policy 

 PHA’s address hazards internal to process. 

 EPA misunderstands the use of a PHA – confusing consequence with 
cause.  

– Example:  line broken by vehicle collision 
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 The term RAGAGEP is used in both the PSI and MI elements of 
PSM and RMP.   

 These usages invoke broad requirements that RAGAGEPs be 
followed and their use documented in: 
 the design and construction of PSM facilities; 

 the testing and inspection of PSM covered process equipment. 

 Neither the RMP Rule (nor the PSM Standard) includes a 
definition of this.   

  Unlike OSHA, EPA does not reference the definition of 
RAGAGEP offered in the CCPS book Guidelines on Mechanical 
Integrity Systems (2006), nor does it explicitly suggest including 
CCPS guidelines or internal procedures as RAGAGEPs.   
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IV. EPA’s Seven Topics Which Overlap with OSHA’s RFI  
3. Define and Require Evaluation of Updates to Applicable  
 Recognized and Generally Accepted Good Engineering Practices 



 According to regulators, the current general meaning of the term 
RAGAGEP is limited to the Codes, Standards, and other documents 
published and maintained by Standards Developing Organizations, 
e.g., ASME, ANSI, API, NFPA, etc.  

 “Should owners or operators covered by the applicable provisions of 
the RMP regulation be required to evaluate updates to applicable 
RAGAGEP?” 
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IV. EPA’s Seven Topics Which Overlap with OSHA’s RFI  
3. Define and Require Evaluation of Updates to Applicable  
 Recognized and Generally Accepted Good Engineering Practices  (cont.) 



IV. EPA’s Seven Topics Which Overlap with OSHA’s RFI  
3. Define and Require Evaluation of Updates to Applicable  
 Recognized and Generally Accepted Good Engineering Practices  (cont.) 

 INDUSTRY’S CONCERNS 
 Limiting RAGAGEP to written codes and standards is too restrictive a 

meaning for RAGAGEP 

 RAGAGEP – has three fundamental characteristics: 
– proven safe and effective 

– based on science, judgment and experience 

– is created and defined by engineers. 

 Failure to recognize internal engineering guidance documents as 
RAGAGEP 

 False premise that an updated standard renders practices from prior 
edition of that standard unsafe 
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IV. EPA’s Seven Topics Which Overlap with OSHA’s RFI  
4. Extend Mechanical Integrity Requirements to Cover Any Safety-
Critical Equipment 

24 

 “In its RFI, OSHA notes that the mechanical integrity provisions 
of the PSM standard apply to six specific categories of 
equipment …” 

 “While these categories of equipment encompass most safety-
critical equipment within regulated processes, during some 
compliance inspections EPA has observed that facilities have 
failed to apply mechanical integrity program measures to certain 
additional types of equipment and systems that could 
reasonably be judged to be critical to process safety. Examples 
of such equipment would include computer software systems 
that interact with process components, electrical power systems, 
and other utility systems that interact with pumps, valves, or 
control systems.” 



 “ … Should the Agency require that certain types of covered 
facilities install emergency shutdown systems, such as 
redundant power supplies, emergency flares, vents, or 
scrubbers, etc., in order to prevent accidental releases resulting 
from uncontrolled emergency shutdowns?” 

 INDUSTRY’S CONCERNS 
 No Definition of Safety Critical Equipment. 

 Safety critical is site and process dependent – needs performance 
standard. 

 Potential abuse in incidents and enforcement. 

 Conflicting regulation regarding the use of flares and atmospheric PSVs. 

 Relief/vents systems require complex studies to size correctly and EPA 
can not be designer of all relief systems thru one rule. 
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IV. EPA’s Seven Topics Which Overlap with OSHA’s RFI  
4. Extend Mechanical Integrity Requirements to Cover Any 
Safety-Critical Equipment (cont.) 



IV. EPA’s Seven Topics Which Overlap with OSHA’s RFI  
5. Require Owners and Operators to Manage Organizational Changes 

 “… the standard does not explicitly require employers to follow management-of-
change procedures for organizational changes, such as changes in management 
structure, budget cuts, or personnel changes.” 

 “What do you consider to be an organizational change within the context of 
process safety management practices? For example, would you consider the 
following, or similar, changes to be organizational changes:  
 reducing the number of operators in a shift;  
 changing from 5-day to 7-day operations; 
 changing from 8-hour to 12-hour operator shifts;  
 replacing a unit manager;  
 reducing the facility operations or maintenance budget;  
 relocating a technical group to a remote corporate location;  
 changing a supervisory or compensation structure; or  
 hiring contractors to do work formerly performed by employees of the regulated facility?” 
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IV. EPA’s Seven Topics Which Overlap with OSHA’s RFI  
5. Require Owners and Operators to Manage Organizational 
Changes (cont.) 

 INDUSTRY’S CONCERNS 
 Second guessing of staffing /personnel and budget changes 
 EPA has no expertise in these changes 
 No association between these changes and catastrophic releases 
 Falls within OSHA’s jurisdiction 
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IV. EPA’s Seven Topics Which Overlap with OSHA’s RFI  
6.  Require Third-Party Compliance Audits 
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 “EPA seeks information on whether to revise 40 C.F.R. 68.58 
and 68.79 to require facility owners and operators to use a third-
party for compliance audits, on whether requiring a third party 
auditing process would increase protection of human health 
and the environment, and on whether the existing compliance 
audit requirements are sufficiently clear or if changes should be 
made to strengthen the audit requirements.” 

 Third parties, certification/credentials, time frame to address 
findings, near misses/audits and auditing all processes at multi-
process sites. 



IV. EPA’s Seven Topics Which Overlap with OSHA’s RFI  
6.  Require Third-Party Compliance Audits 

 INDUSTRY’S CONCERNS 
 Insufficient qualified 3rd party auditors 

 In house personnel know the facility best and are the best auditors 

 Proposal assumes third party auditors would be more objective, but competence 
is more important than objectivity 

 No data to show 3rd party audits result in safer facilities 

 NEP enforcement data – less 5% of all citation issued and most were failure to 
implement audit findings. 
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IV. EPA’s Seven Topics Which Overlap with OSHA’s RFI  
7.  Effects of OSHA PSM Coverage on RMP Applicability 

 “In summary, if OSHA were to restrict eligibility for its retail exemption to 
facilities selling small containers, packages, or allotments to the general public, 
and EPA were to require all RMP-covered water and wastewater treatment 
plants not eligible for Program 1 to comply with Program 3, EPA believes that 
there would be approximately 200 RMP-covered processes nationwide that 
would remain eligible for Program 2. In light of these facts, EPA invites 
comment on whether it should modify Program 2 eligibility criteria, or 
alternatively, eliminate Program 2 and require all formerly Program 2 processes 
to comply with Program 3 or Program 1 requirements.” 

 INDUSTRY’S CONCERNS 
 Purpose of RMP Rule is to prevent accidental release and/or minimize the consequence of 

an accidental release. 

 If RMP Program Two accomplishes this, no need for change. 

 Global competition and cost of compliance. 
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V. Additional Items for which EPA Requests Information 

1.  Safer Technology and Alternatives Analysis 

 “Safer technology and alternatives refer to risk reduction 
strategies developed through an analysis using hierarchy of 
controls.” 

 “ … CCPS described inherently safer technology (IST) as a 
philosophy and an iterative process, including eliminating a 
hazard, reducing a hazard, substituting a less hazardous 
material, using less hazardous process conditions, and 
designing a process to reduce the potential for, or 
consequences of, human error, equipment failure, or intentional 
harm.” 

31 



V.  Additional Items for which EPA Requests Information 
(cont.) 
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 “EPA is planning the following steps to advance safer technologies and 
alternatives: 
 Publishing a joint alert with OSHA illustrating the concepts, principles and 

examples of safer technology and alternatives to make industry more aware of this 
information, while providing sources of information for further investigation and 
review,  

 Publishing a voluntary guidance document with OSHA for operators on how to 
reduce risks by employing safer technology and alternatives, by offering a more 
thorough examination of alternative measures and safety techniques, including 
examples of safer technology and alternatives or practices, 

 Based on the evaluation of feedback from the alert, guidance, and this RFI, EPA 
would consider proposing an amendment to the RMP regulations that requires: 

– An analysis and documentation of safer technologies and alternatives; 
– Integration of the safer technologies and alternatives analysis into the PHA; 
– Implementation of safer technologies and alternatives where feasible; EPA would not make 

any determination regarding the specific analysis, technology, design, or process selection 
by chemical facility owners or operators. “ 



V.  Additional Items for which EPA Requests Information 
(cont.) 

 INDUSTRY’S CONCERNS 
 IST is an engineering concept that is: 

– operation/site specific; 
– Based on engineering judgment; 
– Addressing design and operational life cycle. 

 No consensus on methodology or standard to evaluate or measure whether one 
process is safer than another. 

 IST is a relative concept through the life cycle of product. 
 IST advocates unfairly over simplify the issue. 
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V.  Additional Items for which EPA Requests Information 
(cont.) 

2. Emergency Drills to Test a Source’s Emergency 
Response Program or Plan 

 “Exercising response plans is critical to ensure that response 
personnel understand their roles, local emergency responders 
are familiar with the hazards at the facility, and that the 
emergency response plan is appropriate and up to date.” 

 “EPA is considering requiring RMP-regulated facilities to 
perform exercises or drills as an element of the emergency 
response program ….” 

 

34 



V.  Additional Items for which EPA Requests Information 
(cont.) 

 INDUSTRY’S CONCERNS 
 Extensive drilling being done (many types: tabletop, loss of containment, security 

breach) and many site specific variables. 

 Other statues like Oil Pollution Act have flexibility over drilling and National 
Preparedness for Response Exercises (“PREP”) was developed. 

 PREP has wide range of exercises (internal, external, emergency, tabletop and 
equipment deployment). 

 Ill-suited for prescriptive regulation. 
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V.  Additional Items for which EPA Requests Information 
(cont.) 

3.  Automated Detection and Monitoring for Releases of 
Regulated Substances 

 “While facilities may identify the benefits of installing automated 
detection and monitoring systems as they conduct their process 
hazards analysis, or as they develop their emergency response 
plan, the decision to invest in such equipment may be 
influenced by many factors. For example, automated detection 
and monitoring technologies may not be available for particular 
chemical hazards, or industry standards may not address their 
proper use. They may also be costly. Nevertheless, the Agency 
is requesting information on the need for new or expanded 
requirements for automated detection and monitoring systems 
that would supplement either the existing process hazard 
analysis and/or emergency response requirements.” 
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V.  Additional Items for which EPA Requests Information 
(cont.) 

 INDUSTRY’S CONCERNS 
 Technology not fully developed. Scientists with EPA have acknowledged : 

“Few sensors are available for detecting specific HAPs and those that exist have often 
not been tested rigorously with complex mixtures of similar HAPs. While data storage 
has become more accessible, data governance (assessing, managing, using, 
improving, monitoring, and maintenance), processing, and visualization are major 
challenges that still require considerable effort.”1 

 Huge technical issue over placement of monitors, number of monitors and weather.  

 Preventive maintenance for calibration and reliability is significant cost. 

 Limitations of monitors – cross sensitivity, false alarms, and need experienced employee to 
assess each alarm to determine appropriate response. 

 Alarms are only one tool in the detection and monitoring toolbox.  There are a wide array of 
systems to use. 

 

1. Emily G. Snyder et al., The Changing Paradigm of Air Pollution Monitoring, Environmental Science & 
Technology, August 27, 2013, vol. 47, at 11375. 
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V.  Additional Items for which EPA Requests Information 
(cont.) 

4. Additional Stationary Source Location Requirements 
 “Should EPA amend the RMP rule to include more specific siting requirements 

as part of the PHA by, for example, establishing buffer or setback zone 
requirements for new covered stationary sources, or by establishing safety 
criteria for siting of occupancies inside the facility?” 

 INDUSTRY’S CONCERNS 
 Mandatory buffer zones would result in regulatory taking subject to litigation. 

 Three incidents existed this section in RFI to justify: 

– Bhopel – 8 years before PSM standard promulgated; 

– Texas City – API 753 subsequently issued; 

– West Texas – challenge of the exception. 

 Falls within OSHA’s jurisdiction (occupancy criteria). 
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V.  Additional Items for which EPA Requests Information 
(cont.) 

5. Compliance with Emergency Response Program Requirements in 
Coordination with Local Responders 

 “EPA has found that the majority of RMP facilities claim to be “non-responding” 
facilities. However, during facility inspections, EPA has often found that facilities 
are either not included in the community emergency plan or have not properly 
coordinated response actions with local authorities.” 

 “EPA requests comment on whether this problem could be addressed through 
better enforcement of existing requirements .…” 

 “EPA is considering whether the Emergency Response provisions in Subpart E 
of the RMP regulation should be revised to state more explicitly that owners and 
operators of RMP-regulated facilities must comply with the emergency response 
program requirements of section 68.95 unless local public responders both have 
the means and agree to respond to releases of regulated substances at the 
facility, and to describe what facility owners or operators must do to coordinate 
with local authorities on the development of community emergency response 
plans.” 
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V.  Additional Items for which EPA Requests Information 
(cont.) 

 INDUSTRY’S CONCERNS 

 OSHA regulations adequately address emergency response: 
– 1910.38  Emergency Action Plans 

– 1910.39  Fire Prevention Plans 

– 1910.120(q) Emergency Response to Hazardous    
  Substances Releases 

– Subpart L  Fire Protection Systems and Alarms 
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V.  Additional Items for which EPA Requests Information 
(cont.) 

6. Incident Investigation and Accident History Requirements 

 “The Agency is considering whether broadening the incident 
investigation and accident history requirements to include clear 
requirements to investigate near misses and determine root 
causes of accidents, near misses, and process upsets would 
promote increased safety. The Agency is requesting information 
on the appropriateness of requiring root cause investigations of 
incidents, process upsets and near-misses, and of establishing 
specific time frames for incident investigations to be completed.” 

 “... Is there an appropriate role for the local community in 
conducting investigation?” 
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V.  Additional Items for which EPA Requests Information 
(cont.) 

 INDUSTRY’S CONCERNS 
 Mandating a single methodology to be used – flexibility needed 

for wide review of process and types of incidents. 

 Prescribing timeline for completing incident reports would prevent 
quality investigations. 

 Investigations require technical/engineering training team and 
access to confidential and security information. 
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V.  Additional Items for which EPA Requests Information 
(cont.) 

7. Worst Case Release Scenario Quantity Requirements for 
Processes Involving Numerous Small Vessels Stored Together 

 “… For certain categories of facilities, like chemical warehouses, where large 
numbers of regulated chemical containers are stored closely together, the 
Agency has questions about whether a different approach would better 
characterize the potential process hazards and associated risks.” 

 “EPA seeks information on whether to revise section 68.25(b) of the RMP 
regulation to better account for processes involving numerous small vessels 
stored together, such as on pallets, cylinder racks, and in groups.” 

 “EPA is also interested in receiving information on whether worst-case scenario 
requirements should account for the potential cascading effects of separate 
facilities that are interconnected (e.g., a manufacturer that provides product to an 
adjacent source through an interconnecting pipeline).” 
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V.  Additional Items for which EPA Requests Information 
(cont.) 

 INDUSTRY’S CONCERNS 
 Lots of work with no real benefit to process safety. 

 WCS built on regulatory assumptions and presents an inaccurate 
representation of potential consequences of a release. 

 This hinders community awareness. 

 Companies cannot share confidential and security information 
with downstream competitors. 
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V.  Additional Items for which EPA Requests Information 
(cont.) 

8. Public Disclosure of Information to Promote Regulatory 
Compliance and Improve Community Understanding of Chemical 
Risks 

 “EPA is interested in identifying ways to make RMP-regulated facility 
information more readily available to local responders and local 
communities without creating additional security concerns.” 

 “For example, would requiring RMP-covered facilities to post on a 
company website unrestricted (i.e., non-off-site consequence analysis) 
RMP information, such as the facility’s RMP executive summary, 
emergency contact information, identity of the LEPC, or links to the 
local emergency response plan and/or the facility’s most recent EPCRA 
Tier II report, lead to improvements in facility safety and better 
regulatory compliance?” 

 “Would disclosing a summary of the facility’s compliance audit, PHA, or 
incident investigation reports to the LEPC result in improvements in 
emergency planning and response?” 
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V.  Additional Items for which EPA Requests Information 
(cont.) 

 INDUSTRY’S CONCERNS 
 Most information is already publicly available. 

 Confidentiality / Trade Secret / Security Issues. 

 Information in audits/PHA’s – not helpful to emergency response and 
plan. 
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V.  Additional Items for which EPA Requests Information 
(cont.) 

9. Threshold Quantities and Off-site Consequence Analysis 
Endpoints for Regulated Substances Based on Acute Exposure 
Guideline Level Toxicity Values 

 “EPA is considering the use of Acute Exposure Guideline Levels 
(AEGLs) developed by the National Advisory Committee (NAC) 
for AEGLs for Hazardous Substances (NAC/AEGL Committee) to 
recalculate RMP reporting thresholds and toxic endpoints for off-
site consequence analyses in order to better reflect the potential 
for adverse effects of an accidental release upon a community.” 

 “AEGLs have been developed or are now under development for 
471 priority chemicals.”  (All but 5 RMP chemicals.) 
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V.  Additional Items for which EPA Requests Information 
(cont.) 

 AEGLs are developed for five exposure periods (10 and 30 minutes, 1 
hour, 4 hours, and 8 hours). 

 Three levels of AEGLs: 
 AEGL–1:  Not disabling and are transient and reversible upon cessation of 

exposure. 
 AEGL–2 is the airborne concentration above which it is predicted that the general 

population, including susceptible individuals, could experience irreversible or other 
serious, long-lasting adverse health effects or an impaired ability to escape. 

 AEGL–3 is the airborne concentration above which it is predicted that the general 
population could experience life-threatening health effects or death. 

 With few exceptions, AEGL–2 values are significantly lower than LOC 
values for a given substance, and generally somewhat lower than the 
corresponding ERPG–2 value. TQs would decrease for many RMP 
chemicals.  
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V.  Additional Items for which EPA Requests 
 Information (cont.) 

 “The practical effect of changing toxic endpoints would be to 
change the off-site consequence analysis distance to endpoint 
for a given substance and release quantity. For all processes 
containing substances with new lower toxic endpoints, larger 
worst case and alternative release scenario zones would result, 
whereas processes containing substances with new higher toxic 
endpoints would have smaller off-site consequence zones.” 
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V.  Additional Items for which EPA Requests 
 Information (cont.) 

 INDUSTRY’S CONCERNS 
 Expanding impact region fails to address any process safety 

concerns. 

 WCS has never occurred. 

 Huge amount of work with no measurable benefits. 

 Community interest in the 1996 roll outs was very low. 
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V.  Additional Items for which EPA Requests 
 Information (cont.) 

10.  Program 3 NAICS Codes Based on RMP Accident History Data 
 “The Agency is requesting information on the appropriateness of reevaluating 

the NAICS industry sectors originally identified to determine Program 3 
applicability based on the collected RMP data.” 

 “Program 3 also applies to all processes subject to the OSHA PSM standard, 
unless the process is eligible for Program 1.” 

 “Program 3 eligibility is based in part on the NAICS associated with the covered 
process. The specific codes identified for Program 3 were based on an analysis 
of reported accident histories within industry areas, selecting those that 
evidenced a higher risk potential.” 

 INDUSTRY’S CONCERNS 
 Proposed changes in NAICS listed is based on RMP National database 

 Very little comment 
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V.  Additional Items for which EPA Requests 
 Information (cont.) 

11.  The “Safety Case” Regulatory Model 
 “The “safety case” regulatory model is a framework for regulating high-

risk industries where owners or operators of industrial facilities are 
required to demonstrate to the regulator that they have reduced risks to 
a level that is “as low as reasonably practicable”, or “ALARP.” 

 “As an alternative to a wholesale adoption of the safety case approach, 
EPA and/or OSHA could potentially implement selected aspects of the 
approach within the current regulatory framework. For example, EPA 
and OSHA could require owners and operators to submit a PHA or a 
similar document to EPA and OSHA, and require Agency approval of 
the PHA. Also, EPA and OSHA could limit the applicability of the safety 
case approach to selected categories of high-risk facilities, such as 
petroleum refineries.” 
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V.  Additional Items for which EPA Requests 
 Information (cont.) 

 INDUSTRY’S CONCERNS 
 Perceived Benefits of Safety Case: 

1) Performance based – and risks reduced to “ALARP”; 

2) Regulatory review would identify deficiencies and require corrections. 

 PSM is in fact performance based. 

 Regulatory review – becomes paper program – perfunctory review. 

 Performance Date – safety case is not safer. 

– UK Buncefield incident – “largest fire in peacetime Europe” 

 NIOSH opposed safety case in OSHA’s RFI saying “we didn’t see that there was 
actually a scientific basis that attested that [safety case was] more effective than 
what is currently being done.” 

 EO working Group noted “overwhelmingly, nearly all comments . . . regarding the 
adoption of the safety case . . . were negative.” 
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V.  Additional Items for which EPA Requests 
 Information (cont.) 
12. Streamlining RMP Requirements 
 “In addition to the items listed above, EPA is interested in 

gathering information on any other areas within part 68 that 
should be modernized, strengthened, or clarified. In particular, 
EPA invites comment on any potential revisions to the RMP 
rule that would make it easier for regulated sources to comply 
with its requirements.” 

 “Should EPA require that RMP submissions be certified by a 
senior corporate official, such as the Chief Executive Officer, 
Chief Financial Officer, Chief Operations Officer, or the 
equivalent to ensure corporate-wide awareness and 
accountability in the RMP submission?” 
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V.  Additional Items for which EPA Requests 
 Information (cont.) 

 INDUSTRY’S CONCERNS 
 Currently one of the most knowledgeable employees of the 

stationary source certifies RMP compliance. 

 This is the person with the knowledge to actually certify. 
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VI. EPA’s and OSHA’s Time Line 

 Timeline 

 EPA  
 Draft Rule   Summer 2015 

 Final Rule   Summer 2016 

OSHA 
 Start SBREFA Panel  June 2015 
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VII. Anticipated PSM Interpretative Letters 

 Working Group Report Committed by June, 2015 
to Issuing: 
 Retail Exemption 

 Mixture Rule 

 RAGAGEP Letter 
 No Definition in it. 

 Have met with all stake holders 

 OSHA’s timeframe February/March 2015 issuance 
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VIII. OSHA’s RFI Concerning PEL’s 

 On October 10, 2014, OSHA published in the Federal Register a Request for 
Information (RFI) soliciting comments on updating the “out of date” Permissible 
Exposure Limits (PEL) for the nearly 500 chemicals that currently have one.  

 Dr. David Michaels: “many of our chemical exposure standards are dangerously out 
of date and do not adequately protect workers.”  

 The RFI generally seeks to review OSHA’s current approach to chemical regulation, 
consider issues related to updating current PELs, and examining strategies that 
could be implemented to improve workplace conditions where employees are 
exposed to chemicals. 

 Dr. David Michaels: “we are particularly interested in ideas about possible 
streamlined approaches for risk assessment and feasibility analyses, and alternative 
approaches for managing chemical exposures. Among the approaches we ask about 
are control banding, task-based approaches, and informed substitution.” 

 The deadline for comments is April 8, 2015. 
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VIII. OSHA’s RFI Concerning PEL’s (cont.) 

1. Quantitative Risk Assessment (currently used)  

• 1 in 1000 risk of serious illness.  

• Based on exposure response model. 

2.  Proposed Tiered Approach to Risk Assessment 

• Dose-response analysis. 

• Margin of exposure determination. 

• Exposure – response extrapolation. 
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VIII. OSHA’s RFI Concerning PEL’s (cont.) 

3. Proposed Chemical Groupings for Risk Assessment 

• Extrapolation of data about one chemical across a group of similar 
chemicals. 

• Examples: aldehyde – ester, specific metal ion. 

4. Proposed Systems Biology for Risk Assessment 

• New molecular-based toxicity data. 

• High throughout and computer based computational approaches. 
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VIII. OSHA’s RFI Concerning PEL’s (cont.) 

Using New Data Sources 

 How should OSHA make use of recently developed data sources to help 
manage chemical hazards? 

 EPA’s High Production Volume Chemicals list (2000 chemicals); 
about 900 include data on health and environmental effects 

 Predictive modeling, e.g., quantitative structural activity relationships 
(QSARs) 

– Mathematical models used to predict measures of toxicity from 
physical characteristics of the structure of chemicals (molecular 
descriptors) 

– In EU, agreed-upon principles for validation of QSARS 

 REACH exposure scenario data – contains risk management 
measures for a specific use of a chemical 
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VIII. OSHA’s RFI Concerning PEL’s (cont.) 
Possible Non-PEL/OEL Approaches 

 “Informed substitution” of safer chemicals and processes 

 Systematically identify hazardous chemicals; set goals and priorities 
for eliminating or reducing hazardous chemicals; evaluate 
alternatives; identify preferred alternatives; and promote the 
adoption of identified alternatives.  

 Health hazard banding/occupational exposure banding 

 NIOSH taking lead in establishing technical criteria, decision logic 
and minimum data set necessary 

 Control Banding 

 Links hazard and exposure bands to suite of control measures 

 UK’s COSHH Essentials guide is well-known approach 
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IX. OSHA’s New Severe Injury Reporting Rule 
 

 September 11, 2014 - OSHA announces new requirements for the severe 
injury reporting rule (29 CFR 1904.39) 

 Old Rule - Employers required to notify OSHA of any employee fatality or 
in-patient hospitalization of three or more employees within 8 hours of the 
work-related incident 

 New Rule – Employers still required to report all employee fatalities within  
8 hours. But now must also report the following within 24 hours: 

 In-patient hospitalization of one or more employees; 

 Amputations; and 

 Eye Loss 

 Effective Date – January 1, 2015 
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IX. OSHA’s New Severe Injury Reporting Rule (cont.) 

Definitions 

 In-patient Hospitalization - “a formal admission to the in-patient service of a 
hospital or clinic for care or treatment;” this excludes hospitalizations that involve only 
observation or diagnostic testing. 

 Amputations - “the traumatic loss of a limb or other external body part,” including “a 
part, such as a limb or appendage, that has been severed, cut off, amputated (either 
completely or partially); fingertip amputations with or without bone loss; medical 
amputations resulting from irreparable damage; amputations of body parts that have 
since been reattached.” 

 The rule exempts “avulsions, enucleations, deglovings, scalpings, severed ears, 
or broken or chipped teeth.” 

 Old Rule of Thumb – amputations required bone loss. Not the case anymore. 
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IX. OSHA’s New Severe Injury Reporting Rule (cont.) 
Consequences for Employers 
 More Inspections 

 Final Rule: immediate knowledge of reportable events will ensure OSHA can conduct “a 
prompt investigation of the incident....” 

 Assistant Secretary of Labor for OSHA, Dr. David Michaels: "[h]ospitalizations and 
amputations are sentinel events, indicating that serious hazards are likely to be present at a 
workplace and that an intervention is warranted to protect the other workers at the 
establishment.” 

 Public Scrutiny  
 Reportable events will be made publicly available - “[the reportable event data] will also help 

OSHA establish a comprehensive database that the Agency, researchers, and the public 
can use to identify hazards related to reportable events and to identify industries and 
processes where these hazards are prevalent.”  

 May unfairly portray the work-related incident. 

 What this means for employers: Employers should carefully prepare their incident reports, 
anticipate greater public scrutiny and prepare for a likely OSHA inspection. 
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X. Proposed Rules: Injury and Illness Tracking 

66 

 November 7, 2013 - OSHA announces proposed rule to improve tracking of 
workplace injuries and illnesses 

 New Proposed Requirement to Electronically Submit Injury and Illness Data 

 Employers with 250 or more employees in the previous calendar year must electronically submit all entries 
from the OSHA Form 300 and the information from each OSHA Form 301 on a quarterly basis.  

 Employers in designated industries that are subject to the Recordkeeping Rule and had 20 or more 
employees in the previous calendar year must electronically submit the information from the OSHA annual 
summary form (Form 300A) on an annual basis.   

 All employers who receive notification from OSHA must electronically submit specified information from their 
injury and illness records  

 Controversial Rule – Data will be made public. Outside parties can distort data 
and misrepresent employers as “bad actors.” 

 Comment period is over. 

 OSHA’s Reason: Concerns that proposed rule may create motivation for 
employers to under-record injuries. 

 



X. Proposed Rules: Codifying and Expanding the Fairfax Memo 

 OSHA’s New Requirements for Proposed Rule: 
 employers must inform their employees of their right to report injuries and 

illnesses; 

 the proposed rule will more clearly communicate the requirement that any injury 
and illness reporting requirements established by the employer be reasonable 
and not unduly burdensome; and 

 OSHA will be given an additional remedy to prohibit employers from taking 
adverse action against employees for reporting injuries and illnesses 

                                        

         Some of these requirements sound familiar..... 
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X. Proposed Rules: Codifying and Expanding the Fairfax Memo 
 (cont.) 

 New proposed amendments are connected to 2012 Fairfax Memorandum on Incentive Programs   
 Policy - reporting a work related injury/illness is a core employee right 

 Any actions discouraging or impeding that right are violations of Section 11(c) of the OSH Act 

 Section 11(c) of OSH Act - “No person shall discharge or ... discriminate against any employee because such 
employee has filed any complaint....” 

 C.F.R. 1904.36 - “Section 11(c) of the Act prohibits you from discriminating against an employee for reporting a 
work related fatality, injury or illness.” (Third proposed amendment in comment extension). 

 

 Four Prohibitions in Fairfax Memo: 
 A policy of disciplining all injured employees regardless of fault violates Section 11(c). 

 Discipline for non reporting an injury or illness in the manner and time required by employer may violate 
Section 11(c). Employer’s rule must be reasonable and not unduly burdensome. (Second proposed 
amendment in comment extension). 

 Discipline for violating a safety rule may violate Section 11(c). Is discipline a pretext? Is discipline 
consistently applied? Clarity/specificity of safety rule? 

 Incentives programs may discourage reporting of injury/illness so they might violate. No prizes for low injury 
rates. Incentive program that encourage safe behaviors – audits, training – are permissible. 
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X. Proposed Rules: Codifying and Expanding the Fairfax Memo 
 (cont.) 

 

What New Proposed Amendments Mean 

 Codifies and Expands Fairfax Memo 

 OSHA can now actively cite employer for violation 
under revised recordkeeping rule 
 

 No longer has to wait for an employee to file a whistleblower 
complaint against employer, alleging retaliation for reporting 
an injury 

 Proposed date – August 2015 
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X. Proposed Rules: Extending the SOL for Recordkeeping Violations 

Impending OSHA Rulemaking to Make Recordkeeping Violations 
“Continuing” 
 

Recent OSHA activity indicates the agency will soon unveil its proposed rule to make 
recordkeeping violations “continuing.” 

 

According to the expected rule, recordkeeping will become an ongoing obligation. This 
means the six-month period to issue a citation will restart every day an employer fails to 
correct an existing violation. 



XI. Enforcement Issues 

 Hazard Communication (HAZCOM) – 29 CFR 1910.1200 
 MSDS to SDS 
 New Standardized Format for SDS’s 
 New, uniform labeling requirements 
 Compliance Deadlines 

• December 1, 2013 – Deadline to train employees on the new label 
elements and SDS format. 

• June 1, 2015 – Deadline for compliance with modified rule. 
• E.g., evaluation assessments of chemical hazards under new 

criteria.  
• June 1, 2016 – Deadline for when employers must update 

alternative workplace labeling and hazard communication program 
as necessary, update written HAZCOM program, and provide 
additional employee training for newly identified physical or health 
hazards. 
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XI. Enforcement Issues (cont.) 

 Anticipated Inspections – Enforcement Priorities 
from the 1994 HAZCOM Standard 
 Programs    Labels 

 MSDS’s    Training 
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XI. Enforcement Issues (cont.) 
 

 Temporary Worker Initiative   
 2013 – OSHA launches initiative to protect temporary workers  
 2013 Memo from Former Deputy Assistant Secretary Richard Fairfax 
 OSHA September 5, 2013 Update on Temporary Workers 
 Conclusions  

• Audit/Evaluate the Worksite Hazards  
• Communicate with the staffing agency to determine the respective 

safety responsibilities for temporary workers  
• Confirm adequate safety training, PPE, and tools for temp workers 
• Injury/Illness Records – Confirm which employer will supervise the 

temporary workers on a day-to-day basis. This will determine who 
bears responsibility for monitoring their injury/illness records. 
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XII. CALOSHA’s Draft PSM Standards for Refineries 

 

 DIR issued draft PSM Standard for Refineries 
only on October 31, 2014 
 CSB and United Steelworkers had a major role in its drafting 

 Includes current PSM requirements and 
expands them significantly 

 24 Paragraphs  in CALOSHA’s draft versus 16 
paragraphs with OSHA’s PSM Standard 

 Concern – CALOSHA’s rule becomes a model or 
template for Federal OSHA and/or EPA in their 
draft of their new rules. 
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XII. CALOSHA’s Draft PSM Standards for Refineries 
 (cont.) 

 Controversial Provisions and Phrases 
 

 Scope/Application 
 
 Major incidents include “unplanned release of non-toxic and non-

flammable materials . . . including, steam, hot condensate, nitrogen, 
carbon dioxide or compressed air . . . .” 
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XII. CALOSHA’s Draft PSM Standards for Refineries 
 (cont.) 

 Large number of time consuming analyses such 
as: 
 hierarchy of controls analysis 

 damage mechanism review 

 human factors program 

 safeguard protection analysis 

 process safety culture analysis 
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XII. CALOSHA’s Draft PSM Standards for Refineries 
 (cont.) 

 RAGAGEP 
 Published Codes, Standards 

– Extends to engineering operations, maintenance activities 

– Excludes internal corporate standards 

 “To the greatest extend feasible,” used in 14 requirements of 
draft standard. 

 Hierarchy of Control Analysis is a blend of IST and Safety Case. 

 Recommendations from PHA’s, audits, and Injury/Illness are and 
must be implemented regardless of management’s assessment. 
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XII. CALOSHA’s Draft PSM Standards for Refineries 
 (cont.) 

 MOOC: extends to “adverse effect on process 
safety,” “changing shift duration” and “changes 
in employee responsibilities.” 

 “Facility manager . . . shall certify . . . that the 
proposed organization change will reduce the 
likelihood of a major incident to the greatest 
extent feasible.” 
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XII. CALOSHA’s Draft PSM Standards for Refineries 
 (cont.) 

 Employee Participation:  
 Employees must serve on all committees or teams required by 

rule. 

 Employees choose the employee for the committee or team. 

 Right to Stop Work: 
 Based on “safety or health concerns.” 

 Operator in charge of unit has the right to shut down an operator 
or process based on those safety or health concerns. 
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