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 On August 1, 2013, the President signed Executive Order 13650 
ordering OSHA, EPA and DHS to improve the safety and security of 
the chemical industry in the U.S. 

 On December 9, 2013, OSHA published in the Federal Register a 
Request for Information (RFI) soliciting comments on 17 areas of 
possible revision to the PSM Standard.  

 On July 24, 2014, EPA published in the Federal Register a RFI 
soliciting comments on 19 areas of possible revisions to the RMP 
Rule.
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OSHA Rulemaking: PSM Modernization: Background



OSHA Rulemaking: PSM Modernization: Background

 In May 2014, EPA, OSHA and DHS issued a report to President 
recommending, 
inter alia,

 Modernize PSM and RMP

 Promote safer technology and alternatives

 Develop guidelines on best practices for process safety

 OSHA recommends initiating the Small Business Regulatory 
Enforcement Fairness Act (SBREFA) review, in order to solicit 
small business views on modernizing the PSM Standard.
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PSM Modernization:
The 17 Topics Listed in OSHA’s RFI
 Eliminating the PSM Exemption for Atmospheric Storage Tanks

 Oil and Gas-Well Drilling and Servicing

 Resuming Enforcement for PSM-Covered Oil and Gas Production Facilities

 Expanding PSM Coverage and Requirements for Reactive Hazards

 Updating the List of Highly Hazardous Chemicals in Appendix A of the PSM Standard

 Revising the PSM Standard to Require Additional Management-System Elements

 Re-evaluation of Equipment Based on Evolving RAGAGEP

 Defining RAGAGEP for Employers

 Expansion of Mechanical Integrity to Any Safety-Critical Equipment

 Clarifying Paragraph (l) of the PSM Standard with an Explicit Requirement that Employers Manage 
Organizational Changes

 Requiring Coordination of Emergency Planning with Local Emergency-Response Authorities
 Overhauling the Auditing Requirements in Paragraph (o) of the PSM Standard   

 Expansion of 1910.109 to Cover the Dismantling and Disposal of Explosives, Blasting Agents and 
Pyrotechnics

 Updating the Flammable Liquid and Spray Finishing Standards

 Updating the Regulations Addressing the Storage, Handling and Management of Ammonium Nitrate

 Application of PSM Standard to Retailers that Sell Large or Bulk Quantities of Highly Hazardous Chemicals

 Changing Enforcement Policy for Highly Hazardous Chemicals Listed in Appendix A of the PSM Standard 
without Specific Concentrations
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PSM Modernization

 OSHA has addressed five of its RFI issues:
 Re-evaluation of Equipment Based on Evolving RAGAGEP

 Defining RAGAGEP for Employers

 Expansion of Mechanical Integrity to Any Safety-Critical Equipment

 Change in Definition of Retail Exemption.

 Changing Enforcement Policy for Highly Hazardous Chemicals Listed in 
Appendix A of the PSM Standard without Specific Concentrations

 EPA is addressing two of them:
 Coordination with local responders

 Overhauling audit requirements
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PSM Modernization
Industry’s General Concerns with OSHA’s RFI
 RFI

 Thin on data to justify changes
 Lists 12 incidents over the last 20 years
 Series of one off incidents to change all industry

– Formosa – trailer incident and RAGAGEP
– BP – auditing
– Incidents involving execution/performance issues and not with the PSM 

Standard itself

 No evidence/data that PSM Standard is deficient

 No evidence/data that OSHA’s potential changes will result in 
improving process safety

 OSHA is ignoring that many industries have excellent safety and using 
the misconduct of a few bad actors to force changes by all
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PSM Modernization

Re-evaluation of Equipment Based on Evolving RAGAGEP

The Agency is inviting comments on how to ensure evolving updates to RAGAGEP 
are also implemented by employers after the process has already been designed 
and constructed.

Industry’s Concerns

 RAGAGEP is not defined in Standard.  

 Hundreds of codes, standards for design, construction and
maintenance.

 Periodic updates and new editions.

 Time, costs and resources to review and implement will be enormous.

 OSHA’s false premise – Issuance of a new edition means that a design or 
procedure based on prior edition is now unsafe or  inadequate.
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PSM Modernization

 Defining RAGAGEP for Employers

The phrase “recognized and generally accepted good 
engineering practices” is currently undefined by the PSM 
standard making its meaning unclear to many 
employers. OSHA is seeking feedback as to whether the 
phrase should be expressly defined and if so, what the 
definition should be.

9



PSM Modernization

RAGAGEP: what does it mean?

 Industry’s Understanding of RAGAGEP
 Proven safe and effective
 Based on science, judgment and experience
 Is created and defined by engineers

 OSHA evolving definition based on enforcement over the last 
decade:
 Limited to written documents (especially codes, standards)
 OSHA argues it is the definitive interpretive voice of codes/standard

– Should
– Shall

 Narrow use of “internal standard” (permissible if meet or exceed 
RAGAGEP)

 Enormous Cost
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PSM Modernization
 Expansion of Mechanical Integrity to Any Safety-Critical Equipment

Currently the PSM standard’s Mechanical Integrity provisions apply 
only to the following items:  pressure vessels, storage tanks, piping 
systems, relief and vent systems and devices, emergency shutdown 
systems, controls and pumps. The Agency is inviting public 
comment as to whether safety-critical equipment should also be 
included.

 In RFI, no proposed definition for “Safety Critical Equipment” and no 
list of examples.

Industry’s Concerns

 Mechanical integrity requires testing, inspections, written 
procedures, training and record retention and is very expensive.
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PSM Modernization

 Overhauling the Auditing Requirements in Paragraph (o) 
of the PSM Standard   

Paragraph (o) requires employers to conduct triennial audits of their 
facilities for compliance.  These audits must be conducted by at 
least one person knowledgeable in the process. OSHA seeks 
comment on whether revising paragraph (o) of the PSM standard to 
require employers to use a qualified third party for compliance 
audits would increase worker protection through a more objective 
PSM auditing process. 

“EPA RFI auditing all processes at multi-process sites”
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PSM Modernization

Industry’s Concerns

 Company employees are real process experts

 Shortage of third party experts

 Three year frequency is adequate

 Time frames to address findings need to reflect 
complexity of the problem

 All of these increase cost
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Changing Enforcement Policy of the PSM Exemption 
for Retail Facilities

 In the PSM Standard OSHA exempted retail facilities, but did 
not define “retail.”  

 OSHA’s intent was to exempt facilities that sell small 
containers of PSM-covered materials to the public.  

 OSHA has also clarified the Standard stating that a facility that 
is primarily engaged in selling anhydrous ammonia product to 
farmers (a wholesale operation under the NAICS definition) 
could qualify for the retail exemption because the farmers 
were the "end users" of the product.  

 Applying the retail facility exemption in this way is 
inconsistent with the normal meaning of "retail" and the 
preamble's explanation of the purpose of the exemption. 
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OSHA Rulemaking Update – PSM and SBREFA

 Changing Enforcement Policy for Highly Hazardous Chemicals 
Listed in Appendix A of the PSM Standard without Specific 
Concentrations

Eleven of the 137 chemicals listed in Appendix A provide specific 
concentrations to establish PSM coverage. For the remaining 126 
without, OSHA’s policy is that the chemical is covered if there is a 
threshold quantity present at commercial grade.  OSHA is now 
seeking public comment whether it should use EPA’s approach 
provided in its Risk Management Program (RMP) for mixtures 
(>1%).

 RMP Rule – Mixture is covered if the concentration of the listed 
chemical is greater than one percent by weight and the TQ is 
exceeded.
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PSM Modernization

Industry’s Concerns

 Concentration/dilution – often no safety issue

 Expands coverage

 Expands boundaries of the process
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PSM Modernization: OSHA’S 6/8/15 Memo re: RAGAGEP

RAGAGEP Background

 Recognized and Generally Accepted Good Engineering Practices (RAGAGEP)

 The term is referenced two times in the PSM Standard:

 Paragraph (d)(3)(ii) requires employers to document that process equipment complies with 
RAGAGEP;

 Paragraph (j)(4)(ii) requires that testing and inspecting procedures of process equipment to 
comply with RAGAGEP.

 No definition for RAGAGEP in PSM Standard or OSHA administrative guidance.

 Preamble to PSM Standard states that, “[RAGAGEP] would include appropriate internal 
standards of a facility, as well as codes and standards published by NFPA, ASTM, ANSI, 
NFPA, etc.” Process Safety Management of Highly Hazardous Chemicals; Explosives and 
Blasting Agents, 57 FR 6356-01.
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PSM Modernization: OSHA’S 6/8/15 Memo re: RAGAGEP

Definition of RAGAGEP

 June 8 2015 - OSHA publishes memo defining Recognized and Generally Accepted 
Good Engineering Practices (RAGAGEP) for the first time.

 4 categories of acceptable RAGAGEP:

 (1) Published and widely adopted codes (e.g., NFPA 70 National Electric codes); 

 (2) Published consensus documents (e.g., ASME B31.3 Process Piping Code);

 (3) Published non-consensus documents (e.g., the Chlorine Institute’s (CI) “pamphlets” that 
depart from ANSI’s due process requirements for rulemaking and specifically focus on 
chlorine and sodium hypochlorite (bleach) safety); and

 (4) “Appropriate” internal standards set by the employer.

 HOWEVER: “[e]mployers’ internal standards must either meet or exceed the protective 
requirements of published RAGAGEP where such RAGAGEP exist.” 

 Translation: RAGAGEP limited to published codes and standards.
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PSM Modernization: OSHA’S 6/8/15 Memo re: RAGAGEP
Shall vs. Should in Published Codes/Standards

 Shall

 OSHA considers “shall” requirements to be “a mandatory minimum requirement.” 

 OSHA will presume a violation if an employer deviates from either a “shall” or “shall not” 
requirement in the applicable RAGAGEP. 

 Should

 “Should” requirements are the “acceptable and preferred approach.” 

 OSHA will presume employer compliance with a “should” requirement is “acceptable.”

 If an employer does not follow a “should” requirement, the compliance officer will do an 
evaluation to decide if the alternative practice is as protective as the “should” provision in the 
code or standard. 

– Compliance officer will examine documents (e.g., PHAs and MOCs) to determine if the employer’s 
approach is as protective as the published RAGAGEP and is a good engineering practice.

 If an employer engages in “should not” activity, OSHA will presume a violation. 
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PSM Modernization: OSHA’S 6/8/15 Memo re: RAGAGEP
Internal Standards

 Employers’ internal standards must either meet or exceed the 
protective requirements of published RAGAGEP where such 
RAGAGEP exist.

 Facility internal standards can serve a number of legitimate purposes, including:

 Translating the requirements of published RAGAGEP into detailed corporate or facility 
implementation programs and/or procedures.

 Setting design, installation, maintenance, inspection, and testing requirements for unique 
processes, equipment, and hazards for which no published RAGAGEP exists.

 Supplementing (or augmenting) published RAGAGEP that only partially or inadequately 
address the employer’s processes, occupancies, conditions, and hazards. In this situation 
OSHA (and often the publisher) expect employers/users to supplement the published 
RAGAGEP with their own applicable practices, protocols, and procedures to control hazards.4

 Controlling hazards more effectively than the available codes, standards, or practices.

 Addressing hazards when the codes and standards used for existing equipment are outdated 
and no longer describe good engineering practice.
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PSM Modernization: OSHA’S 6/8/15 Memo re: RAGAGEP

Internal Standards

 OSHA has rejected employer standards that deviated 
from published RAGAGEP where the deviations were 
less protective than the published requirements.

 Whether the internal standards are adequately 
protective should be reviewed on a case-by-case 
basis.

Nutshell: Published codes and standards will be the 
legal standard by which OSHA does its evaluations.
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PSM Modernization: OSHA’S 6/8/15 Memo re: RAGAGEP

Deficiencies

 Employers select the RAGAGEP with which their 
equipment and procedures must comply

 Equipment covered under PSM’s Mechanical 
Integrity provisions (listed in 1910.119(j)) that is 
outside acceptable limits, as defined by the process 
safety information (including RAGAGEP), is deficient 
under 1910.119(j)(5). 

Concern: PSI documents often incorporate codes 
and standards which OSHA will use against you.
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PSM Modernization: OSHA’S 6/8/15 Memo re: RAGAGEP

Re-evaluation of Equipment Based on Evolving RAGAGEP

 Organizations that publish RAGAGEP may update them based on 
newly identified or recognized hazards; improved understanding of 
existing hazards; industry operating experience; and/or incidents 
indicating that more stringent hazard control is needed. 

 If the updated RAGAGEP explicitly provides that new clauses or 
requirements are retroactive, OSHA expects employers that have 
selected that RAGAGEP to conform to those provisions. 

 Where RAGAGEP are updated to be more protective but are not 
explicitly retroactive, OSHA does expect employers to address issues 
raised by or identified in the updated RAGAGEP in accordance with 
1910.119(d)(3)(iii) by determining and documenting that their 
equipment is designed, maintained, inspected, tested, and operating in 
a safe manner. 

Recommendation: in standard writing, address whether more 
protective or prior standard adequate.
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PSM Modernization: OSHA: Monitoring RAGAGEP

 “Notify the Office of Chemical Process Safety 
and Enforcement Initiatives if you encounter 
RAGAGEP that appears to have changed to be 
less protective or that are being interpreted by 
employers in a manner that is less protective. In 
the past, OSHA determined that specific 
provisions in published guidance documents 
were not RAGAGEP.”
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PSM Modernization: OSHA’S 6/8/15 Memo re: RAGAGEP

Legal Issues 
 Codifies published codes and standards.

 Adoption of “shall” and “should” requirements.

 OSHA never intended to set published codes/standards as the benchmark for RAGAGEP.

 Preamble: “The Agency did not intend to incorporate by reference into the standard all of the codes and 
standards published by these consensus groups.” Instead, they were just “examples of what the employer 
could use for inspection and testing of process equipment.”

 Violates Section 6(a)’s two year authorization to adopt National Consensus Standards.

 Violates case law that “should” sections of industry standards are not enforceable.

 Inconsistent with plain meaning of word “practices.”
 OSH Review Commission has rejected OSHA’s argument that “practice” requires a written memorialization. 

Secretary of Labor v. Albemarle Corp. et al., 18 O.S.H. Cas. (BNA) 1730, at *2 (O.S.H.R.C. April 26, 1999).

 In construing the phrase "safe work practices" in § 1910.119(f)(4), the Review Commission held "no writing 
was intended to be required. . . . Inasmuch as the plain and natural meaning of the language the Secretary 
chose for § 1910.119(f)(4) does not include a writing requirement, we decline, under all the circumstances 
here, to infer one.”

 Inconsistent with the use of the terms codes, standards and RAGAGEP in 119(d)(3).

 Inconsistent with the flexibility of a Performance Standard.
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PSM Modernization: OSHA’S 6/8/15 Memo re: RAGAGEP

Legal Issues (cont.)
 Memo amounts to improper rulemaking.

 The OSH Act and Administrative Procedures Act (APA) requires OSHA to subject all substantive rules to 
notice and comment period (i.e., formal rulemaking).

– Substantive rule: Have the force and effect of law, creating a “new legal obligation.”  OSH Review 
Commission, Petro Hunt, LLC, 24 O.S.H. Cas. (BNA) 1360 (O.S.H.R.C. June 20, 2012). 

– Interpretive rules: “issued by an agency to advise the public of the agency's construction of the statutes 
and rules which it administers.” APA.

 The memo is arguably a substantive rule because it imposes a new legal obligation on employers: update all 
practices to published codes/standards or else be cited. 

 OSHA’s published Request for Information (RFI) in 2014 on PSM Revisions that included this same issue

– Indicates Agency knew this rule should have proceeded through formal rulemaking  

 Contrary to PSM Standard preamble.
 Preamble never required internal standards meet published codes/standards; two were seen as equal in own 

right.

– “[RAGAGEP] would include appropriate internal standards of a facility, as well as codes and 
standards published by NFPA, ASTM, ANSI, NFPA, etc.” 

 Now OSHA is saying the RAGAGEP is solely published codes and standards. 
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PSM Modernization: OSHA’S 6/8/15 Memo re: RAGAGEP

Potential Avenues for Industry Response
 Legal challenge in court

 Petition for review of OSHA’s memo filed in DC Court of Appeals 
on August 3, 2015.

 Wait for Enforcement Action 

 OSHA will more than likely point to its memo to support a RAGAGEP 
citation.

 During enforcement action, challenge the document as contrary to PSM 
Standard and preamble; i.e., inconsistent with definition of RAGAGEP 
and adoption of published codes/standards.

 Lobby OSHA and Congress

 Industry can send advocacy letters to OSHA and their Congressman 
challenging the memo.
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PSM Modernization: OSHA’s 6/8/15 Memo re: 
Commercial Grade Rule

 June 8 2015 - OSHA publishes memo on PSM “commercial grade” rule for 
determining PSM applicability of Appendix A materials without a minimum 
concentration. 

 Abandons “commercial grade” rule and adopts EPA’s Risk Management Program 
(RMP) 1% mixture rule.

 Commercial Grade Rule

 The PSM standard applies to “a process which involves a chemical at or above 
the specified threshold quantities listed in Appendix A” of the PSM Standard.

 Of the 137 Appendix A chemicals, 126 do not have a listed minimum 
concentration, which triggers PSM coverage. 

 Under the previous OSHA guidance, the triggering concentration for these 126 
chemicals was “commercial grade” of the chemical.  

 Commercial grade - “a typical maximum concentration of the chemical that is 
commercially available and shipped.” 1994 OSHA Interpretation Letter.
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PSM Modernization: OSHA’s 6/8/15 Memo re: 
Commercial Grade Rule
 OSHA acknowledges the commercial grade rule was 

flawed.
 Admits inconsistencies in own Interpretation Letters and 

Directives.

 U.S. v. Ward (2001) – Federal court rules that OSHA’s 
interpretations on commercial grade rule were ambiguous and 
confusing. Dismiss criminal indictment involving PSM violations. 

 Pursuant to Executive Order13650, OSHA critically 
reviews the commercial grade policy to identify 
necessary changes

 Appendix A has 11 substances with “listed minimum 
concentrations.”
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PSM Modernization: Eleven Appendix A Substances 
With Listed Minimum Concentrations

Ammonia solutions (>44% ammonia by weigh)

Cellulose Nitrate (concentration > 12.6% nitrogen)

Diacetyl Peroxide (concentration >70)

Ethyl Methyl Ketone Peroxide (also Methyl Ethyl Ketone Peroxide; 
concentration >60%) 
Hydrogen Peroxide (52% by weight or greater)

Methyl Ethyl Ketone Peroxide (concentration >60%)

Nitric Acid (94.5% by weight or greater)

Oleum (65% to 80% by weight; also called Fuming Sulfuric Acid) 

Peracetic Acid (concentration >60% Acetic Acid; also called Peroxyacetic Acid)

Perchloric Acid (concentration >60% by weight)

Peroxyacetic Acid (concentration >60% by Acetic Acid; also called Paracetic Acid)

30



PSM Modernization: OSHA’s 6/8/15 Memo re: 
Commercial Grade Rule
 New Rule: EPA 1% Rule - OSHA adopts EPA’s 1% rule used in the EPA Risk 

Management Program rule.

 How the rule works:

 In determining whether a process involves a chemical (whether pure or in a 
mixture) at or above the specified threshold quantities listed in Appendix A, the 
employer shall calculate:

– (a) the total weight of any chemical in the process at a concentration that 
meets or exceeds the concentration listed for that chemical in Appendix 
A, and 

– (b) with respect to chemicals for which no concentration is specified in 
Appendix A, the total weight of the chemical in the process at a concentration 
of one percent or greater. However, the employer need not include the 
weight of such chemicals in any portion of the process in which the partial 
pressure of the chemical in the vapor space under handling or storage 
conditions is less than 10 millimeters of mercury (mm Hg). The employer 
shall document this partial pressure determination.
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PSM Modernization: OSHA’s 6/8/15 Memo re: 
Commercial Grade Rule
Appendix A FAQs for CSHOs

 Question 1: A process comprises 100,000 pounds of a one percent hydrofluoric acid 
solution by weight. Is the process covered by PSM?

 OSHA Response: Yes. One percent by weight of 100,000 pounds is 1000 
pounds of hydrofluoric acid in solution. The threshold quantity of hydrofluoric acid 
is 1000 pounds, therefore the process is covered under PSM.

 Question 2: A process comprises 10,000 pounds of 50 percent diacetyl peroxide 
solution. Is the process covered by PSM?

 OSHA Response: No. Diacetyl peroxide is specifically listed in Appendix A at 
concentrations greater than 70 percent. Therefore, solutions containing diacetyl
peroxide at less than 70 percent are not covered by PSM regardless of the 
aggregate amount of the highly hazardous chemical.
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PSM Modernization: OSHA’s 6/8/15 Memo re: 
Commercial Grade Rule
Appendix A FAQs for CSHOs (cont.)
 Question 3: An employer shows that his process containing 11,000 pounds of a three 

percent HHC solution has an HHC partial pressure of 7mmHg. The threshold quantity 
of the HHC is 100 pounds. Is the process covered by PSM?

 OSHA Response: No. Although HHC is present at a concentration above one 
percent, and in a threshold quantity exceeding 100 pounds, the employer need 
not count the threshold quantity because it has shown that the partial pressure of 
the chemical in the process is less than 10 mmHg. To calculate this, the 
employer measures the vapor space pressure at 14.7 psia (760 mmHg) and 
determines, through analysis, that HHC makes up less than 0.9 percent of the 
mass of the vapor. Therefore, the HHC partial pressure is 760 mmHg x 0.009 = 
7 mmHg.

 In a similar fashion, the EPA RMP rule addresses the same concept. At 40 CFR 
68.115(b)(1), EPA states that the covered material in the portion of the process 
where the partial pressure is less than 10 mmHg should not be counted towards 
the threshold quantity.
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PSM Modernization: OSHA’s 6/8/15 Memo re: 
Commercial Grade Rule
Appendix A FAQs for CSHOs (cont.)

 Question 4: A portion of an interconnected process contains a mixture with less than 
one percent of the covered HHC. Does this mean that this portion of the process is 
not covered under PSM?

 OSHA Response: No. An interconnected process is a single process for 
purposes of coverage under PSM; it is either covered or not covered based on 
whether the weight of one or more HHCs in any portion of the process that meets 
or exceeds the threshold quantity (TQ) in Appendix A. In determining whether 
HHCs in any portion of an interconnected process meet or exceed the TQ, the 
employer need not count any HHC present in a mixture at a concentration less 
than one percent by weight. However, the employer must determine the total 
weight of any HHC in a mixture at a concentration of one percent or greater in 
any portion of the process, and if the total weight meets or exceeds the TQ, the 
process, as a whole, is covered.

 For TQ calculations, consider any portion of whole process with concentration at 
≥ 1%.

 Question – are boundaries expanded?
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PSM Modernization: OSHA’s 6/8/15 Memo re: 
Commercial Grade Rule
Appendix A FAQs for CSHOs (cont.)

 Question 5: Four 55-gallon drums of 48 percent by weight aqueous 
hydrofluoric acid solution are stored in a warehouse on a single pallet. Does 
a threshold quantity of hydrogen fluoride exist?

 OSHA Response: At 1.15 g/ml, 55 gallons of solution weighs 527.85 
pounds. At a concentration of 48 percent, the weight of HF in each 
drum is 253.37 pounds. The aggregate amount of HF, therefore, is 
1013.5 pounds (253.37 pounds/drum x 4 drums). The threshold quantity 
of HF is 1000 pounds. Because the storage of the four drums on a 
single pallet is considered a single process, a threshold quantity of HF is 
present. 

 Proximity is based only on physical location – no analysis.

 Petition to challenge filed in DC Court of Appeals.
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PSM Modernization: OSHA’s July 22 Memo re: PSM and 
Retail Exemption

 Retail exemption is not defined in the PSM standard.

 In early 90’s, OSHA defined the “Retail Exemption” 
thru the “50 Percent Test.”

 The “50 Percent Test” – does 50% of income come 
from direct sales of HHC to end users?

 In July 2015 memo, “OSHA hereby rescinds all prior 
policy documents, letters of interpretation and 
memoranda related to the retail exemption and the 50 
Percent Test.”
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PSM Modernization: OSHA’s July 22 Memo re: PSM and 
Retail Exemption (cont.)

 New Policy:
 “Only facilities, or the portions of facilities, engaged in retail trade 

as defined by the current and any future updates to sectors 44 
and 45 of the NAICS Manual may be afforded the retail 
exemption at 29 CFR 1910.119(a)(2)(i).”

 “In contrast, facilities that handle large, bulk quantities of 
materials typically fall into NAICS Sector 42 - Wholesale Trade -
and include facilities that sell or arrange the purchase or sale of 
raw and intermediate materials and supplies used in the 
production of other end products.”
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PSM Modernization: In Memo, OSHA Gives Examples of 
Retail Exemptions

 Retail Exemption Applies To:
 Gasoline stations

 Facilities which sell propane tanks for mobile homes

 Retail Exemption Does Not Apply To:
 Manufactures of feed stock which is all sold to another company;

 Farm supply company storing anhydrous ammonia;

 Petroleum bulk stations and terminals
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PSM Modernization: North American Industry 
Classification System Retail Trade: NAICS 44-45

 Store retailers operate fixed point-of-sale locations, located and 
designed to attract a high volume of walk-in customers. In general, 
retail stores have extensive displays of merchandise and use mass-
media advertising to attract customers. They typically sell 
merchandise to the general public for personal or household 
consumption, but some also serve business and institutional clients. 
In addition to retailing merchandise, some types of store retailers are 
also engaged in the provision of after-sales services, such as repair 
and installation.

 Nonstore retailers, like store retailers, are organized to serve the 
general public, but their retailing methods differ. The establishments of 
this subsector reach customers and market merchandise with 
methods, such as the broadcasting of "infomercials," the broadcasting 
and publishing of direct-response advertising, the publishing of paper 
and electronic catalogs, door-to-door solicitation, in-home 
demonstration, selling from portable stalls (street vendors, except 
food), and distribution through vending machines.
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PSM Modernization: North American Industry 
Classification System Retail Trade: NAICS 44-45 (cont.)
 The retail trade sector consists of these subsectors: 

 Motor Vehicle and Parts Dealers: NAICS 441

 Furniture and Home Furnishings Stores: NAICS 442

 Electronics and Appliance Stores: NAICS 443

 Building Material and Garden Equipment and Supplies Dealers: NAICS 444

 Food and Beverage Stores: NAICS 445

 Health and Personal Care Stores: NAICS 446

 Gasoline Stations: NAICS 447

 Clothing and Clothing Accessories Stores: NAICS 448

 Sporting Goods, Hobby, Book, and Music Stores: NAICS 451

 General Merchandise Stores: NAICS 452

 Miscellaneous Store Retailers: NAICS 453

 Nonstore Retailers: NAICS 454
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PSM Modernization: OSHA Rulemaking Update – PSM 
and SBREFA

Small Business Regulatory Enforcement Fairness Act of 
1996 (SBREFA)
 “In 1996, Congress passed the Small Business Regulatory 

Enforcement Fairness Act, or SBREFA, in response to concerns 
expressed by the small business community that Federal regulations 
were too numerous, too complex and too expensive to implement. 
SBREFA was designed to give small businesses assistance in 
understanding and complying with regulations and more of a voice in 
the development of new regulations…”1

_________________________

1. SBA’s webpage answering question “What is SBREFA?”
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PSM Modernization: OSHA Rulemaking Update – PSM 
and SBREFA

SBREFA Process (continued)
 Agency provides draft rule and economic analysis

 Small Enterprise Representatives (“SER”) get to:
 Review draft Rule

 Comment and proposed revisions

 Provided own economic data
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PSM Modernization and SBREFA

 “Small Enterprise” is not limited to “mom and pop 
operations”

 SBA has eligibility criteria is based on number of 
employees:

Example: Subsector 324 – Petroleum and Coal Products Manufacturing
– 324110 Petroleum Refineries (plus 125,000 BPD) 1500 (employees)

– 324121 Asphalt Paving Mixture and Block Manufacturing 500

– 324122 Asphalt Shingle and Coating Materials Manufacturing 750

– 324191 Petroleum Lubricating Oil and Grease Manufacturing 500   

– 324199 All Other Petroleum and Coal Products Manufacturing 500
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PSM Modernization and SBREFA

SBREFA Process
 OSHA filed the SBREFA Notice on June 8, 2015.

 OSHA’s draft rule and draft economic analysis was due on August 7, 2015. 
(Late)

 OSHA just announced that it will delay its SBREFA process until January, 
2016.
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Modernization of PSM

 OSHA’s Effective Disregard of Comments 
from RFI
Re-evaluating Equipment/Evolving RAGAGEP

Defining RAGAGEP

Retail Exemption

Mixture Rule for Appendix A substances
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Summary of OSHA’s Actions and Impact on SBREFA 
Process
 Given the 3 Memos; OSHA’s pattern disregards 

industry’s concerns.
 RAGAGEP and mixture rule memo are subject to 

Court challenges.
 OSHA is resolute on its goals.
 SBREFA process will be challenging.
 Court challenges to Memos and citations critical.
 Political input especially during budget cycle critical.
 Review of your own PSI and other documents for 

discussion of RAGAGEP
 Future drafting of codes and standards
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BP’s Court Case: Changing PSM: 
Inlet Pressure Drop Issues: RAGAGEP and Deficiencies

 Twelve (12) PSV’s with IPD’s ranging from 3.2 to 8.8%.

 OSHA used the voluntary audit to find all of the IPD’s in excess 
of 3%.

 OSHA did not verify any of the IPD’s or conduct its own 
assessment.

 OSHA argued that IPD’s greater than 3% violated 
1910.119(d)(3)(ii) concerning RAGAGEP and constitute a 
deficiency within the meaning of 1910.119(j)(5).
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 OSHA’s Expert:
 “Hamlin was emphatic that the 3% rule is both the industry standard and 

the only possible RAGAGEP a reasonably prudent employer could 
consider with regard to a pressure relief valve:
‘… it's like when Moses came down off of Mount Sinai, the engineering 
law is going to limit the pressure to 3%[.]’”

 BP had conducted its own analysis.
 “Based on its analysis, BPP developed internal IPD guidelines in a 

document referred to as GP 44-70, which was first implemented in April 
2006 … BPP engineer Edward Zamjec modeled GP 44-70 on API's 
methodology. Based on Zamjec's research, BPP originally implemented 
a requirement for existing relief valves to maintain an IPD of 7%, while 
new installations were required to follow the 3% rule (Tr. 2825). Later, 
BPP revised GP 44-70 to require an IPD of 5% for existing relief valves.”
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BP’s Court Case – Changing PSM: 
Inlet Pressure Drop Issues: RAGAGEP and Deficiencies



 Judge’s Resolution:

 “As a performance standard, § 1910.119(d)(3)(ii) allows the employer the 
flexibility to achieve compliance by use of appropriate internal standards, as 
well as by adhering to industry codes and standards.”

 “By insisting compliance with § 1910.119(d)(3)(ii) can only be achieved by 
following the 3% rule (which is not mandatory even under the cited codes), 
the Secretary has impermissibly adopted a prescriptive standard. The 
Secretary's interpretation contradicts the terms of the cited standard. Area 
director Yoksas insisted, "[W]e do not enforce consensus standards" (Tr. 
110). However, the Secretary is attempting do so here.”

 Implications: Should means should
Performance standard remains flexible
Internal standards valid
RAGAGEP - API documents reasonably

construed

 Case is on appeal.
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BP’s Court Case – Changing PSM: 
Inlet Pressure Drop Issues: RAGAGEP and Deficiencies



 Facts: 

 Positive Pressure Unit for Control Room

 Ventilation System – intake stack, fan and sparger

 Sensors for positive Pressure and LEL

 No operational connection to process

 Commission concluded: “that the PPU is “process equipment” 
because: (1) “the PPU has sensors to monitor air pressurization and 
combustible gas levels, thus satisfying examples of a ‘control’ in the 
standard’s text” and (2) “the PPU is an integral part of the FCC unit 
control room, which itself is a ‘mechanism used to regulate or guide 
the operation of a machine or an apparatus or system,’ Webster’s 
Third New Int’l Dictionary 496-97 (1986) . . . .”

 Case is on appeal
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Delek Court Case: Safety Critical Equipment



Delek Court Case: Continuing Violations
 Delek Refining Appeal – OSHRC issued 4/23/15

 Delek purchased Crown refinery in 2005 and in 2008, OSHA 
conducted an NEP inspection

 OSHA issued two citations to Delek for failure to address findings in 
Crown PHA’s and audits

 Crown conducted PHA’s in 1994, 1998, 1999 and 2004

 Crown conducted audits in 2001 and 2005

 Majority Opinion
 rejected statute of limitations defense 

 discussed continuing violations

 Majority Conclusion: Delek has an affirmative obligation to review 
PHA’s and audit findings and address them. (dicta or conduct own 
review)
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Delek Court Case: Continuing Violations
 In the majority’s own words: “. . . the dangers described in the PHA’s and compliance audits at 

issue persisted each day that passed without the recommendations being addressed meant the 
violative conditions continued and could be cited by OSHA.”

 “In other words, under the PSM Standard, any shortcomings involved in its process at the refinery 
that continued after the transfer of ownership were Delek’s responsibility to investigate and 
remedy.”

 Vigorous Dissent – characterizes majority’s opinion as 
Jugaad is a colloquial Hindi word that can mean an innovative fix, or ensuring that things happen with 
minimal or inadequate resources, even if they must happen “by hook or by crook.” ELLA FRANCES SANDERS, 
LOST IN TRANSLATION (2014). 

My colleagues’ contrary construction of the standard is fundamentally unfair and cannot be expected to 
guide employers in their conduct.  . . . the remedy lies in further rulemaking by the Secretary rather than the 
adoption by this Commission of an interpretation that is not supported by the standard and its preamble as 
promulgated.

Further, for the Commission to impose liability upon Delek to encourage abatement of on-going obligations 
of a predecessor would usurp the legislative function.

 Recommendation:

 Review PHA, Audit and incident report findings to ensure addressed and documented

 Case is on appeal to 5th Circuit.
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EPA and SBREFA Process

 The original list of potential RMP revisions 
include 19 areas.

 First Meeting with SER’s
 September 22 

 EPA has started with six issues (first phase of 
revisions to RMP Rule).

 The changes are listed in red on the next two 
slides.
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EPA RFI items relating to OSHA RFI
1. Update the List of Regulated substances

a) Adding other toxic or flammable substances
b) Adding high and/or low explosives
c) Adding ammonium nitrate
d) Adding reactive substances and reactivity hazards
e) Adding other categories of substances
f) Removing certain substances from the list or raising TQ
g) Lowering the TQ for substances currently on the list

2. Additional Risk Management Program Elements

3. Define and Require Evaluation of Updates to RAGAGEP

4. Extend Mechanical Integrity Requirements to Cover Any Safety-Critical Equipment

5. Require Owners and Operators to Manage Organizational Changes

6. Require Third-Party Compliance Audits

7. Coordination of Emergency Planning with Local Responders

8. Effects of OSHA PSM Coverage on RMP Applicability
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Additional items raised in EPA RFI
1. Safer Technology and Alternatives Analysis

2. Emergency Drills & Exercises

3. Automated Detection and Monitoring for Releases 

4. Additional Stationary Source Location Requirements

5. Compliance with Emergency Response Program Requirements in Coordination 
with Local Responders 

6. Incident Investigation and Accident History Requirements

7. Worst Case Release Scenario Quantity Requirements for Processes Involving 
Numerous Small Vessels Stored Together

8. Information Sharing

9. Threshold Quantities and OCA Endpoints for Regulated Substances Based on AEGL 
Toxicity Values

10. Program 3 NAICS Codes Based on RMP Accident History Data

11. The “Safety Case” Regulatory Model

12. Streamlining RMP Requirements
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Overview of EPA’s Proposed Revisions 
to the RMP Rule

•56

P1 P2 P3

Third-party audits (applies to the next scheduled audit after an 
accident) *

√ √

Incident Root Cause Analysis (only for facilities with 
accidents/near misses) *

√ √

Safer Alternatives Analysis (applies to a subset of P3 in certain 
NAICS codes) *

√

Coordinating Emergency Response Program Requirements with 
Local Responders

√ √

Emergency Response Exercises * √ √

Information Sharing * √ √ √

*  New Proposed Requirement

•OFFICE OF SOLID WASTE & EMERGENCY RESPONSE
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Modernizing RMP: Third-Party 
Compliance Audits

•57

Current Requirements: Facility owners/operators must perform 
compliance audits every three years. (Applies to all P2 and P3)

Proposed revisions require facilities to (Applies to first audit following an 
accident for all P2 and P3 in lieu of a compliance audit) : 
◦ Conduct an independent audit.
◦ Auditor must not be associated with the regulated facility or parent 

company.

Industry’s Concerns
EPA’s wrong focus on independence of auditor
Competence more important
Employees best auditors
Shortage of excellent auditors
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Modernizing RMP: Incident Investigations 
& Root Cause Analysis

•58

Current Requirements: Facility owners/operators must conduct incident 
investigations following an incident that resulted in or could have 
resulted in a catastrophic release (includes a “near miss”). (Applies to all 
P2 and P3)

Proposed Revisions require facilities to (Applies to P2 and P3): 
◦ Within 12 months, complete a root cause investigation (i.e. identifying 

the fundamental reason why an incident occurred and the correctable 
failures(s) in management systems) for all RMP reportable incidents and 
near miss incidents.

Industry’s Concerns
What is root cause for this rule?
One size does not fit all investigations
Competence of team is more important than methodology
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Modernizing RMP: Safer Alternatives 
Analysis

•59

Current Requirements: Facility owners/operators must develop a PHA to identify, 
evaluate, and control process hazards involving regulated substances. (Applies to 
all P3)
Proposed Revisions require P3 facilities in NAICS codes 322 (pulp and paper), 324 
(petroleum refineries), and 325 (chemical manufacturers) to:
◦ As part of PHA, analyze potential safer technologies and alternatives and the feasibility 

of implementation of any inherently safer technologies considered.
◦ Owner would not be required to implement any prescribed technology.

Industry’s Concerns
Process – PHA’s – already built
IST is a design function
Feasibility
No methodology to decide “safer”
No data IST is safer
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Modernizing RMP: Local 
Coordination

•60

Current Requirements: Facilities must develop an emergency response 
program except when the community emergency response plan 
addresses toxic substances at the facility, or owner/operator has 
coordinated response actions for flammable substances with local fire 
department. (Applies to all P2 and P3)

Proposed revisions require facilities to: (Applies to all P2 and P3)
◦ Coordinate annually with the LEPC/emergency responders and ensure 

response capabilities exist.
◦ Document coordination and allow LEPC/responders to request facility 

prepare emergency response program

Industry’s Concerns
No definition of coordinate
Adequacy of response is governmental function
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Modernizing RMP: Emergency 
Response Exercises

•61

Current Requirements: Currently there is no RMP requirement for 
facilities to exercise their emergency response program or plan.

Proposed Revisions: Require facilities to test their emergency response 
program through notification, tabletop, and/or field exercises  (Applies 
to all P2 and P3)
◦ Require “responding” and “non-responding” facilities to have annual 

notification exercise.
◦ Require “responding” facilities to conduct field exercise every 5 years and 

tabletop exercise in interim years and invite local responders to participate.
◦ Document all exercises.

Industry’s Concerns
Definition of field exercise
Postponement/reschedule mechanism
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Modernizing RMP: Information 
Sharing

•62

Current Requirements: Facility RMP must be made available to the 
public and LEPC/first responders (data restrictions apply based on 
security concerns). (Applies to all facilities)
Proposed revisions add new disclosure elements: (Applies to all facilities)
◦ LEPCs and responders: Summaries of chemical hazard information; including 

incident investigation reports (with root cause findings); drill/exercise 
reports; compliance audits; accident history; and summary of the inherently 
safer technologies implemented or planned to be implemented.

◦ General public: Providing existing public information in an easy format. 
◦ Public meetings: Occur once every five years and within 30 days of a 

reportable accident.

Industry’s Concerns
Summaries – a lot of effort and little value
Easy Format – Subjective, difficult and little value
Public  Meetings – Problematic with timing, confidentiality, proprietary 
information and attendance

•OFFICE OF SOLID WASTE & EMERGENCY RESPONSE
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Key Next Steps in EPA Panel Process
(Subject to Change)

 October 20, 2015: Small Business Advocacy 
Review (SBAR) Panel convenes

 October 20, 2015: EPA/OP sends Panel Outreach 
Package to SERs

 November 3, 2015: Panel SER Outreach Meeting

 November 18, 2015: SERs submit written 
comments to SBAC

 December 19, 2015: Panel Report is complete 
and signed by the three Panel agencies 
(EPA/OMB/SBA)
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