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Overview of the Presentation

 PSM Update

 RAGAGEP

 1% Mixture Rule

 Ag Retailers case (retail exemptions)

 SBREFA Panel Recommendations

 Draft RMP Rule – OMB Review

 Criminal Enforcement of Safety Issues as 
Environmental Issues

 President’s Likely Agenda
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Background: OSHA Issued Three LOI’s

1. June 8, 2015 RAGAGEP

2. June 8, 2015 1% Mixture Rule

3. July 22, 2015 Retail Exemption

All three challenged in court.
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OSHA’S May 11, 2016 Memo re: RAGAGEP (revised)

RAGAGEP Background

 Recognized and Generally Accepted Good Engineering Practices 
(RAGAGEP)

 The term is referenced three times in the PSM Standard:
 Paragraph (d)(3)(ii) requires employers to document that process equipment complies 

with RAGAGEP;

 Paragraph (j)(4)(ii) requires that testing and inspecting procedures of process 
equipment to comply with RAGAGEP;

 Paragraph (j)(4)(iii) requires that inspection and test frequency follow manufacturer’s 
recommendations and good engineering practice, and occur more frequently if 
indicated by operating experience.

 No definition for RAGAGEP in PSM Standard or OSHA 
administrative guidance.
 Preamble to PSM Standard states that, “[RAGAGEP] would include appropriate 

internal standards of a facility, as well as codes and standards published by NFPA, 
ASTM, ANSI, NFPA, etc.” Process Safety Management of Highly Hazardous 
Chemicals; Explosives and Blasting Agents, 57 FR 6356-01.
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OSHA’S May 11, 2016 Memo re: RAGAGEP (revised)

Definition and Selection of RAGAGEP

 May 11, 2016 - OSHA publishes memo defining Recognized and Generally 
Accepted Good Engineering Practices (RAGAGEP).

 Three categories of RAGAGEP:

 (1) Widely adopted codes (e.g., NFPA 101 Life Safety, NFPA 70 National Electric codes; 
ASME B31.3 Process Piping Code, IIAR 2-2008 Ammonia Systems);

 (2) Non-consensus documents (e.g., the Chlorine Institute’s (CI) “pamphlets” that depart from 
ANSI’s due process requirements for rulemaking and specifically focus on chlorine and 
sodium hypochlorite (bleach) safety) and manufacturer’s recommendations; and

 (3) “Appropriate” internal standards set of a facility.

 Internally developed standards must still represent recognized and generally 
accepted good  engineering practices. 

 In keeping with the performance-oriented nature of the PSM standard, 
employers select the RAGAGEP they apply in their covered processes.
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OSHA’S May 11, 2016 Memo re: RAGAGEP (revised)

Shall vs. Should in Published Codes/Standards

 Shall
 OSHA considers “shall” requirements to be “a mandatory minimum requirement.” 

 OSHA will presume a violation if an employer deviates from either a “shall” or 
“shall not” requirement in the applicable RAGAGEP. 

 The employer will have a opportunity to explain the rationale for the deviation and 
why it believes its approach reflects recognized and generally accepted good 
engineering practices.

 Should
 “Should” requirements are the “acceptable and preferred approach.” 

 OSHA will presume employer compliance with a “should” requirement is 
“acceptable.”

 If an employer selects RAGAGEP that contains “should” provisions, but does not 
follow them, the CSHO should evaluate whether the employer’s approach reflects 
recognized and generally accepted good engineering practices and whether the 
employer documented that its equipment complies with RAGAGEP.
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OSHA’S May 11, 2016 Memo re: RAGAGEP (revised)

Internal Standards

 Employers’ internal standards must represent 
RAGAGEP
 Translating the requirements of published RAGAGEP into detailed 

corporate or facility implementation programs and/or procedures.

 Setting design, maintenance, inspection, and testing requirements 
for unique processes, equipment, and hazards for which no 
RAGAGEP exists.

 Supplementing (or augmenting) published RAGAGEP that only 
partially or inadequately address the employer’s equipment.4

 Controlling hazards more effectively than the available codes.

 Addressing hazards when the codes and standards used for existing 
equipment are outdated and no longer describe good engineering 
practice.
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OSHA’S May 11, 2016 Memo re: RAGAGEP (revised)

Deficiencies

 Employers select the RAGAGEP with which their 
equipment and procedures must comply

 Equipment covered under PSM’s Mechanical 
Integrity provisions (listed in 1910.119(j)) that is 
outside acceptable limits, as defined by the 
process safety information (including 
RAGAGEP), is deficient under 1910.119(j)(5). 
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OSHA’S May 11, 2016 Memo re: RAGAGEP (revised)

Re-evaluation of Equipment Based on Evolving RAGAGEP

 Organizations that develop codes and consensus documents 
may update them based on newly identified or recognized 
hazards; improved understanding of existing hazards; industry 
operating experience; and/or incidents indicating that more 
stringent hazard control is needed. 

 If the updated RAGAGEP explicitly provides that new clauses or 
requirements are retroactive, those updates are relevant to 
determining whether the employer’s practice continues to 
conform to RAGAGEP. 

 Where RAGAGEP are updated to be more protective but are not 
explicitly retroactive, PSM does not mandate that employers 
upgrade their equipment, facilities, or practice to meet current 
versions of their selected RAGAGEP. But the employer must 
document that their equipment operates in a safe manner.
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Major Changes to RAGAGEP Letter From Litigation

 Broader definition for RAGAGEP (deleted 
published criteria)

 More accepting of internal standards

 More flexibility in addressing revisions to 
RAGAGEP
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OSHA’s 7/18/2016 Memo re: 1% Mixture Rule (revised)

 July 18, 2016 - OSHA publishes memo on PSM “commercial 
grade” rule for determining PSM applicability of Appendix A 
materials without a minimum concentration. 
 Rescinds “commercial grade” rule and adopts EPA’s Risk Management 

Program (RMP) 1% mixture rule.

 Commercial Grade Rule
 The PSM standard applies to “a process which involves a chemical at or 

above the specified threshold quantities listed in Appendix A” of the PSM
Standard.

 Of the 137 Appendix A chemicals, 11 chemicals have listed minimum 
concentrations and 126 do not have a listed minimum concentration. 

 Under the previous OSHA guidance, the triggering concentration for these 
126 chemicals was changed from “pure,” to “chemical grade” and eventually 
to “commercial grade.” 

 Commercial grade - “a typical maximum concentration of the chemical that is 
commercially available and shipped.” 1994 OSHA Interpretation Letter.
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OSHA’s 7/18/2016 Memo re: 1% Mixture Rule (revised)

 OSHA acknowledges the commercial grade rule was 
flawed.

 Admits inconsistencies in own Interpretation Letters and Directives.

 Ambiguities over determining what is commercial grade and whether 
in calculating TQ the weight of the mixture as a whole should be 
considered. 

 Pursuant to Executive Order 13650, OSHA critically 
reviews the commercial grade policy because these 
chemicals may retain their hazardous characteristics at 
low concentrations.

 Appendix A has 11 substances with “listed minimum 
concentrations.”
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Eleven Appendix A Substances With Listed
Minimum Concentrations

Ammonia solutions (>44% ammonia by weigh)

Cellulose Nitrate (concentration > 12.6% nitrogen)

Diacetyl Peroxide (concentration >70)

Ethyl Methyl Ketone Peroxide (also Methyl Ethyl Ketone Peroxide; 
concentration >60%) 

Hydrogen Peroxide (52% by weight or greater)

Methyl Ethyl Ketone Peroxide (concentration >60%)

Nitric Acid (94.5% by weight or greater)

Oleum (65% to 80% by weight; also called Fuming Sulfuric Acid) 

Peracetic Acid (concentration >60% Acetic Acid; also called Peroxyacetic Acid)

Perchloric Acid (concentration >60% by weight)

Peroxyacetic Acid (concentration >60% by Acetic Acid; also called Paracetic Acid)
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OSHA’s 7/18/2016 Memo re: 1% Mixture Rule (revised)

 New Rule: EPA 1% Rule - OSHA adopts EPA’s 1% 
rule used in the EPA Risk Management Program rule.

 How the rule works:

 In determining whether a process involves a chemical (whether pure 
or in a mixture) at or above the specified threshold quantities listed 
in Appendix A, the employer shall calculate:

– (a) the total weight of any chemical in the process at a concentration that meets or 
exceeds the concentration listed for that chemical in Appendix A, and 

– (b) with respect to chemicals for which no concentration is specified in Appendix A, 
the total weight of the chemical in the process at a concentration of one percent or 
greater. However, the employer need not include the weight of such chemicals in 
any portion of the process in which the partial pressure of the chemical in the 
vapor space under handling or storage conditions is less than 10 millimeters of 
mercury (mm Hg). The employer shall document this partial pressure 
determination.
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OSHA’s 7/18/2016 Memo re: 1% Mixture Rule (revised)

Appendix A FAQs for CSHOs

 Question 1: A process comprises 1,000 pounds of 10% of 
diborane solution by weight. Is the process covered by PSM?

 OSHA Response: Yes. 1,000 x 10% = 100 pounds which is its TQ.

 Question 2: A process comprises 10,000 pounds of 50 
percent diacetyl peroxide solution. Is the process covered by 
PSM?

 OSHA Response: No. Diacetyl peroxide is specifically listed in Appendix A 
at concentrations greater than 70 percent. Therefore, solutions containing 
diacetyl peroxide at less than 70 percent are not covered by PSM regardless 
of the aggregate amount of the highly hazardous chemical.
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OSHA’s 7/18/2016 Memo re: 1% Mixture Rule (revised)

Appendix A FAQs for CSHOs (cont.)

 Question 3: An employer shows that his process containing 
11,000 pounds of a three percent HHC solution has an HHC
partial pressure of 7mmHg. The threshold quantity of the HHC
is 100 pounds. Is the process covered by PSM?

 OSHA Response: No. Although HHC is present at a concentration above 
one percent, and in a threshold quantity exceeding 100 pounds, the 
employer need not count the threshold quantity because it has shown that 
the partial pressure of the chemical in the process is less than 10 mmHg.

 In a similar fashion, the EPA RMP rule addresses the same concept. At 40 
CFR 68.115(b)(1), EPA states that the covered material in the portion of the 
process where the partial pressure is less than 10 mmHg should not be 
counted towards the threshold quantity.
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OSHA’s 7/18/2016 Memo re: 1% Mixture Rule (revised)

Appendix A FAQs for CSHOs (cont.)

 Question 4: A portion of an interconnected process contains a 
mixture with less than one percent of the covered HHC. Does this 
mean that this portion of the process is not covered under PSM?
 OSHA Response: No. An interconnected process is a single process for 

purposes of coverage under PSM; it is either covered or not covered based on 
whether the weight of one or more HHCs in any portion of the process that meets 
or exceeds the threshold quantity (TQ) in Appendix A. In determining whether 
HHCs in any portion of an interconnected process meet or exceed the TQ, the 
employer need not count any HHC present in a mixture at a concentration less 
than one percent by weight. However, the employer must determine the total 
weight of any HHC in a mixture at a concentration of one percent or greater in 
any portion of the process, and if the total weight meets or exceeds the TQ, the 
process, as a whole, is covered.

 For TQ calculations, consider any portion of whole process with concentration at 
≥ 1%.

 Question – are boundaries expanded?
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OSHA’s 7/18/2016 Memo re: 1% Mixture Rule (revised)

 “Thus, by definition, Appendix A to PSM does not 
cover aqueous solutions or aqueous mixtures of 
chemicals specifically listed as “anhydrous.”
Therefore, the following entries in Appendix A are 
not covered when in aqueous solutions or aqueous 
mixtures:

(1) Ammonia, Anhydrous (CAS 7664-41-7)7;
(2) Dimethylamine, Anhydrous (CAS 124-40-3); 
(3) Hydrogen Cyanide, Anhydrous (CAS 74-90-8); 
(4) Methylamine, Anhydrous (CAS 74-89-5); 
(5) Hydrochloric Acid, Anhydrous/ Hydrogen Chloride 

(CAS 7647-01-0); and 
(6) Hydrofluoric Acid, Anhydrous/ Hydrogen Fluoride 

(CAS 7664-39-3).”
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OSHA’s 7/18/2016 Memo re: 1% Mixture Rule (revised)

 The Memo also notes that prior letters stating 
that muriatic acid, aqueous solutions of 
hydrogen fluoride, sulfuric acid and 
formaldehyde mixtures ≤ 37% are not PSM
covered chemicals are still valid.

 Hydrogen bromide at concentrations below 63% 
and mixtures of alkylaluminum at any 
concentration fall within partial pressure 
exemption under normal handling and storage.
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Interim Enforcement of 1% Mixture Rule (revised)

Thru 
3/31/2017

OSHA will not cite employers under 
this new one percent (1%) rule but 
may cite under its prior commercial 
grade rule.

Thru 
3/31/2018

For processes covered for the first 
time because of the one percent (1%) 
rule, compliance assistance available 
and no programmed inspections and 
no citations if making good faith 
compliance efforts (except for 
fatalities and catastrophes).
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Major Changes to 1% Mixture Rule from Litigation 
(revised) 

 Deletes certain aqueous solutions and mixtures 
especially, HCL, from PSM coverage.

 Deletes question 5 about 4 drums on a pallet 
being a process.

 Adds a stay of enforcement and a two year 
transition period.
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OSHA’s July 22, 2015 Memo re: PSM and Retail 
Exemption - Vacated

 Retail exemption is not defined in the PSM
standard.

 In early 90’s, OSHA defined the “Retail 
Exemption” thru the “50 Percent Test.”

 The “50 Percent Test” – does 50% of income 
come from direct sales of HHC to end users?

 In July 2015 memo, “OSHA hereby rescinds all 
prior policy documents, letters of interpretation 
and memoranda related to the retail exemption 
and the 50 Percent Test.”
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OSHA’s July 22, 2015 Vacated Memo re: PSM and Retail 
Exemption (cont.)

 New Policy:

 “Only facilities, or the portions of facilities, engaged in retail trade 
as defined by the current and any future updates to sectors 44 
and 45 of the NAICS Manual may be afforded the retail 
exemption at 29 CFR 1910.119(a)(2)(i).”

 “In contrast, facilities that handle large, bulk quantities of 
materials typically fall into NAICS Sector 42 - Wholesale Trade -
and include facilities that sell or arrange the purchase or sale of 
raw and intermediate materials and supplies used in the 
production of other end products.”
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In Vacated Memo, OSHA Gives Examples of Retail 
Exemptions

 Retail Exemption Applies To:

 Gasoline stations

 Facilities which sell propane tanks for mobile homes

 Retail Exemption Does Not Apply To:

 Manufactures of feed stock which is all sold to another company;

 Farm supply company storing anhydrous ammonia;

 Petroleum bulk stations and terminals
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Ag Retailers Association v. DOL – DC Circuit

 Court vacated July Memo on Retail Exemption

 As defined in the OSH Act, a safety and health 
standard requires “the adoption or use of one or 
more practices, means, methods, operations or 
processes reasonably necessary . . . to provide 
for safe or healthful employment.”

 The Court characterized standards as “remedial 
measure[s] addressed to a specific and already 
identified hazard.” 
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Ag Retailers Association v. DOL – DC Circuit

 The relevant inquiry was whether the 
memorandum created new requirements with 
which employers would need to comply. 

 The Court held that the July Memo did, 
reasoning that OSHA sought to correct a 
“particular significant risk” by redefining the 
retail exemption.
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Ag Retailers Association v. DOL – DC Circuit

 In defense of its memorandum limiting the retail 
exemption, OSHA argued that it did not issue or 
modify a safety standard, but rather simply issued a 
new interpretation of an existing standard.

 OSHA argued that the memorandum was simply an 
interpretive rule under the APA.

 In rejecting OSHA’s analogy to the APA, the Court 
stated that “[t]he OSH Act and the APA prescribe 
different procedural requirements, and those 
requirements do not necessarily apply to the same 
subset of rules.” Unlike some other statutes, the 
OSH Act does not reference “interpretive rules” at 
all.
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PSM SBREFA Report Issues August 1, 2016

 Total of 16 categories of changes for the PSM 
standard with 45 total recommendations.

 We will discuss 11 categories with 24 
recommendations.

 Categories (6, 11, 12, 15 and 16) are omitted.
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PSM SBREFA Report Issues August 1, 2016

1. Clarifying the exemption for atmospheric storage 
tanks

The Panel recommends that OSHA:

a. examine the extent to which atmospheric storage tanks, including 
those holding polyester resins, present a hazard that is not 
adequately addressed under current requirements, and if so, 
whether PSM is the best approach to address that hazard;

b. consider the alternative of clarifying the atmospheric storage tank 
exemption by defining what is a “process” versus what is a “storage” 
tank; and

c. consider exempting facilities in addition to NAICs 4274, Petroleum 
and Petroleum Products Merchant Wholesalers that pose similar 
risks.
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PSM SBREFA Report Issues August 1, 2016

2. Expanding the scope to include Oil- and Gas-Well Drilling 
and Servicing

3. Resuming Enforcement for Oil and Gas Production 
Facilities

The panel recommends that OSHA:
a. consider the appropriateness of applying the PSM standard to oil and gas 

operations as opposed to a vertical (standalone) oil and gas standard;

b. consider treating a “well” as the covered process and include “servicing 
operations” under the contractor provision of PSM;

c. consider requiring compliance with only those elements of the PSM
standard that it determines are appropriate for oil and gas drilling and 
servicing activities; and

d. consider requiring compliance with only those elements of the PSM
standard that it determines are appropriate for oil and gas production 
activities, rather than require compliance with all aspects of the standard.
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PSM SBREFA Report Issues August 1, 2016

4. Expanding PSM coverage and requirements for reactive chemical 
hazards

The Panel recommends that OSHA:
a. further assess the hazards associated with reactive chemical hazards and the extent to 

which these hazards are best addressed by PSM;

b. consider adding threshold quantities for facilities handling reactive chemicals; and,

c. consider clarifying how employers could determine the heat of reaction or toxic chemical 
generation (testing vs. literature) and not require processes already covered by PSM to 
make this determination.

5. Updating and expanding the list of highly hazardous chemicals in 
Appendix A of the existing PSM standard

The Panel recommends that OSHA:
a. further assess the hazards associated with releases of sodium hydroxide and the extent to 

which these hazards are best addressed by PSM;

b. consider covering hydrochloric acid only at concentrations already covered under the EPA 
RMP program (37%).
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PSM SBREFA Report Issues August 1, 2016

7. Expanding the scope of Paragraph (c) of the 
existing standard to include enhanced employee 
participation and stop work authority (SWA)

The Panel recommends that OSHA:
a. in requiring the provision of SWA, consider giving employers 

flexibility to develop procedures that would mitigate the 
possibility that the authority might be used improperly (e.g., by 
disgruntled employees or contractors who have a conflict of 
interest); and,

b. use performance-based language that will allow employers 
flexibility in addressing SWA authority and similar issues in a 
manner appropriate to the nature and risks associated with their 
specific processes.
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PSM SBREFA Report Issues August 1, 2016

8. Amending Paragraph (d) of the existing PSM standard to require 
evaluation of updates to applicable recognized and generally accepted 
good engineering practices (RAGAGEP)

The Panel recommends that OSHA:

a. only require employers to address new hazards identified by RAGAGEP updates, and not 
retroactively impose building and design requirements specified by the new RAGAGEP;

b. retain performance-based language to allow employers maximum flexibility in addressing 
RAGAGEP and similar issues in a manner appropriate to the nature and risks associated 
with their specific processes.

9. Expanding the scope of Paragraph (e) by requiring safer technology 
and alternatives analysis

The Panel recommends that OSHA:

a. not require employers to adopt specified technologies or use prescribed chemicals. OSHA 
should retain the performance-based language of the PSM standard to allow employers 
maximum flexibility in evaluating safer technologies and alternatives.
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PSM SBREFA Report Issues August 1, 2016

10. Expanding the scope of Paragraph (j) of the existing PSM
standard to cover the mechanical integrity of any critical 
equipment

The Panel recommends that OSHA:
a. include the performance-oriented evaluation of critical equipment in the 

PSM standard.

13. Amending Paragraph (m) of the existing PSM standard to 
require root cause analysis

The Panel recommends that OSHA:
a. retain the performance-based nature of the PSM standard by allowing 

employers to use any recognized method for determining the root cause of 
an incident or event; and,

b. clarify what types of incidents or classes of events would require a root 
cause analysis.
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PSM SBREFA Report Issues August 1, 2016

14. Revising Paragraph (o) of the existing PSM standard 
to require third-party compliance audits

The Panel recommends that OSHA:
a. consider whether there are benefits to requiring third-party audits 

based on substantial evidence and whether a sufficient number of 
such auditors would be available at a justifiable cost;

b. if it chooses to pursue this option, evaluate the drawbacks of 
requiring third-party auditors, such as their lack of knowledge 
about a specific facility or its processes;

c. if it chooses to pursue this option, consider whether requiring a 
third party auditor be fully “independent” is necessary for an 
appropriate audit or investigation; and,

d. if it chooses to pursue this option, retain the performance-based 
nature of PSM in allowing employers to determine what types of 
audits are appropriate for their processes.
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Proposed RMP Rule and OMB Review

 Terms of the Proposed Regulation are well 
guarded

 OMB review started on October 14, 2016 and by 
statute must be completed within 90 days.

 Opportunity to meet with OMB and discuss 
concerns.

 EPA is on track to publish during President 
Obama’s term (before January 20, 2017).
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Yates Memo for DOJ: Individual Accountability for 
Corporate Wrongdoing

Summary: One of the most effective ways to combat 
corporate misconduct is by seeking accountability from 
the individuals who perpetrated the wrongdoing. 

 To be eligible for any cooperation credit, 
corporations must provide to the Department all 
relevant facts about the individuals involved in 
corporate misconduct.

 Both criminal and civil corporate investigations 
should focus on individuals from the inception of the 
investigation.
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Yates Memo for DOJ: Individual Accountability for 
Corporate Wrongdoing

 Criminal and civil attorneys handling corporate 
investigations should be in routine communication 
with one another.

 Absent extraordinary circumstances, no corporate 
resolution will provide protection from criminal or civil 
liability for any individuals.

 Corporate cases should not be resolved without a 
clear plan to resolve related individual cases.

 Civil attorneys should consistently focus on 
individuals as well as the company. 
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Background on Worker Endangerment Initiative 

 Partnership between DOL and DOJ to increase the 
frequency and effectiveness of criminal prosecutions of 
violations of worker safety statutes 
 Occupational Safety and Health Act (enforced by OSHA)

 Mine Safety and Health Act (enforced by MSHA)

 Migrant and Seasonal Agricultural Worker Protection Act (enforced by DOL
Wage & Hour Division)

 Perception that worker safety statutes limit availability of 
meaningful criminal sanctions relative to criminal 
prosecutions under environmental statutes 
 Prosecution of former Massey Energy CEO Don Blankenship following 

death of 29 miners in 2010 Upper Big Branch mine explosion 

 Conviction of 1 misdemeanor count for conspiracy to violate MSHA
provisions, sentenced to 12 months in prison 
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Background on Worker Endangerment Initiative 

 As of August 2015, authority to pursue worker safety 
criminal prosecutions consolidated within DOJ’s 
Environmental Crimes Section (ECS) within 
Environment and Natural Resource Division (ENRD)

 ECS typically prosecutes under felony provisions in 
environmental criminal statutes, which provide for 
harsher criminal sanctions than OSH Act, MSH Act 
(only permit misdemeanor charges)

 Prosecutors now encouraged to enhance worker 
safety statute penalties by also charging employers 
with federal crimes and environmental offenses, 
which DOJ contends often occur in conjunction with 
worker safety crimes 
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Dec. 17, 2015 MOU Between DOL and DOJ 

 Encourages federal prosecutors to work with ECS to 
pursue worker safety violations in conjunction with 
environmental crimes to enhance penalties 

 Criminal violations of environmental statutes can be prosecuted as 
felonies, which DOJ contends frequently occur alongside violations 
of OSH Act or MSH Act 

 Title 18 of U.S. Code seen as another enforcement 
tool (federal criminal code)

 False statements, obstruction of justice, witness tampering, 
conspiracy

 Punishable as felonies 

 Can result in up to 25 years imprisonment 
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Dec. 17, 2015 MOU Between DOL and DOJ 

 Criminal referrals

 MOU requires designated DOL points of contact to refer to DOJ 
worker safety matters in which criminal prosecutions may be 
appropriate

 DOL will prepare detailed referral memorandum and 
recommendation 

 Purpose is to increase pool of cases that could lead to criminal 
prosecution by ECS
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Recent Criminal Enforcement Matter: United States vs. 
KTX Limited

 Facts

 Failure to clean a tank prior to maintenance

 Explosion causing one fatality

 KTX falsified its hot work permit

 KTX pled guilty to CAA violation

 Penalty was $1,000,000 (or twice any loss/gain) and five years 
probation
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Implications for Employers 

 MOU indicates increased focus on individual rather 
than corporate criminal liability 

 Employers should expect that OSHA inspection files 
will be shared with DOJ 

 Employers should review policies for incident 
investigations under OSHA’s PSM standard and 
EPA’s RMP rule to ensure compliance 

 Consider comments in response to proposed changes to RMP rule, 
particularly increased requirements with respect to incident 
investigations/root cause analysis 

 Of particular concern: EPA’s position regarding applicability of 
attorney-client privilege to draft audit reports 
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Donald Trump

Relevant priorities described on campaign website:

 Total energy independence with emphasis on 
untapped shale, oil, natural gas, and clean coal 
reserves

 “Rescind all job-destroying Obama executive 
actions” and “all illegal and overreaching executive 
orders”

 Issue temporary moratorium on new agency 
regulations that are not compelled by Congress or 
public

 Scrap EPA’S Clean Power Plan.
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Donald Trump

Anticipated treatment of occupational safety and 
health issues if elected to the presidency:

 Rescind Obama administration enforcement 
guidance and rulemakings

 Halt rulemakings in progress

 Decrease in agency funding
46

 Union as technical assistant  SVEP

 Calculation of penalties  Aggressive press releases

 RAGAGEP and 1% mixture LOI’s  Look back period for repeats from 5 to 3 years

 Blacklist rule  Whistle blower enforcement
 Publication of injury and illness records

 Dust  Beryllium
 PSM  Silica in litigation before 5th and 11th Circuits



Hillary Clinton

Relevant priorities described on campaign website:

 Establish U.S. as “clean energy superpower of the world” with 
emphasis on installation of solar panels

 Promote farms and bio-based economy

 Make federal government more responsive to small business by 
guaranteeing a 24-hour response time to small businesses with 
questions about federal regulations

 Protect workers from “exploitation, including employer 
misclassification, wage theft, and other forms of exploitation”

 Restore collective bargaining rights for unions and strengthen 
labor movement

 Make environmental justice and climate justice central priorities
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Hillary Clinton

 History in the Senate:

 Served on Health, Education, Labor and Pensions 
Committee

 Called for ergonomics regulation, arguing that women 
disproportionately hurt by musculoskeletal disorders

 Pressured OSHA to revise its cranes and derricks rule

 Sponsored Protecting America’s Workers Act that would 
have increased civil and criminal penalties for OSHA 
violations and required immediate abatement of citation 
even if contested.

 Helped win funding for medical monitoring of September 
11 first responders
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Hillary Clinton

Anticipated treatment of occupational safety and health 
issues if elected to the presidency:

 Increased agency funding for OSHA, MSHA, and 
NIOSH

 Continuation of Obama enforcement priorities and 
rulemakings

 Increased “regulation by shaming”

 Focus on organized labor’s regulatory “wish list”
 FAR Blacklist

 More PSM/RMP regulation

 Possible re-issuance of ergonomics rule  
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